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PREFACE TO THE SECOND EDITION. 



Since the publication of the First Edition of this book in 1894 
two Acts have been passed affecting the Law of Trusts and 
Trustees: — The Trustee Act 1893 Amendment Act, 1894, which, 
as its title indicates, amends the Trustee Act of 1893 ; and 
The Judicial Trustees Act, 1896, which intix)duces the novel feature 
of a Judicial Trustee of private trusts, and also permits the Court 
to relieve a trustee wholly or partially from liability for a breach 
of trust, when he has acted honestly and reasonably. 

A considerable number of cases bearing on The Trustee Act, 
1893, have also been decided, and references to these will be 
found in the notes on the Sections of the Act to which they 
relate. The Explanatory Notes have been revised, the Forms have 
been increased in number, and a complete list of Trustee 
Investments (for the drawing up of which we are indebted 
to Mr. John Wheeler Caney, of the Stock Exchange) has 
been added. 

In Appendix VI. will be found the Sections (with notes) of 
The Land Transfer Act, 1897 (60 & 61 Vict. c. 65), dealing with 
the appointment of "a Heal Representative." The personal repre- 
sentatives of a deceased person are, by Section 2 of that Act, 
declared trustees of the deceased's real estate for the persons by 
law beneficially entitled thereto, and are constituted the deceased's 
real representatives. This Act, it should be noted, came into 
operation on 1st January, 1898. 

It is hoped that in its present form the book will prove a 
convenient work of reference on the Trustee Acts and a useful 
compendium of Trust Law. 

A. R. RUDALL, 

J. W. GREIG, 

3 New Square, Lincoln's Inn, 

1st February, 1898. 
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INTRODUCTION. 



npHE TRUSTEE ACT, 1893, is a mach-needed "consolidation of 
-^ the many existing Statutes relating to Trusts and Trustees, 
and, as a Code of Trust Law, cannot fail to be extremely useful 
to Trustees and tlieir advisers, as well as to practitioners in the 
Courts. This book is an attempt to elucidate the provisions of 
the Act by the light of the decisions on the Acts repealed and 
re-enacted in the new Act, and of the various decisions on the 
Act itself, and the Authors hope that it will be found of assistance 
to Trustees and those called on to advise them. 

It is one of the standing reproaches against English Law that 
its rules and principles are not to be found in any Code, or even 
body of Statutes, but are scattered through Acts of Parliament, 
books of reported decisions, and even the works of ancient 
text-book writers. To the layman the maze seems interminable, 
and it is only after years of training that the lawyer even knows 
where to find the law, and then the best pai't of his knowledge is 
but " index learning which turns no student pale." EfEorts, however, 
have within the last fifty years been directed to simplifying and 
rendering the law more accessible. These efforts have proceeded 
on two main lines— first, by removing fix)m the Statute Book 
legislation which has become incompatible with modern ideas, 
though still remaining part of the law, since no English Statute 
becomes obsolete merely by lapse of time; and, secondly, by 
codifying various branches of the law as time and opportunity 
have permitted. To the Statute Law Revision Committee is 
entrusted the first duty, while the latter has been undertaken by 
Parliament itself. 

To codify the whole of the laws of England would be a herculean 
task, though there is, perhaps, some ground for thinking it not 
altogether an impossible one, in view of the great success which has 
attended the codification of law in India. The efforts of recent 
years, though piecemeal and halting in their mode of procedxire, 
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have, nevertheless, it must be admitted, effected much, and give 
promise of more systematic and extended work in the future. The 
Lands Clauses Act, 1845; The Bills of Exchange Acts, 1882 to 1892 ; 
The Companies Acts, 1862 to 1893; The Partnership Act, 1890; 
and The Sale of Goods Act, 1893, are instances of attempts at 
codification and consolidation. 

Codification of any branch of law, to be complete and perfect, 
should extend not only to collection and actual re-enactment, but 
should also be accompanied by a legislative provision that decided 
cases are not to be taken as laying down the law, as they virtually 
do at present, but are to be used as mere aids in construing 
the text of the Code. But this view of codification has never 
been unreservedly adopted in England, and the law-makers will 
probably continue the work of legislation for the simplification of 
existing law in the same haphazard and partially effective way 
as hitherto. 

The Acts which this book attempts to elucidate are directed to 
codifying the Law relating to Trustees so far as it at present exists 
in the form of Statutes. The Acts in question do not attempt to 
codify the principles which have been evolved by the decisions of 
Courts of Equity. The Notes, however, aim not only at elucidating 
the text of the Acts, but also at epitomising and explaining 
the general Law of Trusts as modified by recent legislation and 
the decided cases. These decisions must still be sought in the 
numberless volumes of Law Reports. 

A Bill to Codify both the Statute Law and the Case Law relating 
to Trusts and Trustees was indeed introduced into Parliament 
some years ago, but failed to pass. The Trustee Act, 1893, is less 
ambitious, but its effect has been to expunge from the Statute 
Book a series of enactments ranging from 1796 down to 1893. 
That it was not made even more complete is regrettable, for it 
still leaves unrepealed Sections 1 and 8 of The Trustee Act, 1888, 
and Sections 1 and 7 of The Trust Investment Act, 1889, which 
might with advantage have been repealed and re-enacted in The 
Trustee Act, 1893. 

The Act of 1893 (which is the principal Statute) is styled 
" An Act to Consolidate Enactments Relating to Trustees " ; but, 
as a matter of fact, it here and there enacts new law, though 
more as a corollary and natural effect of codifying the old law, 
than as the result of deliberate intention to alter or extend that 
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law. For instance, Section 21, which replaces Section 37 of 
The Conveyancing Act, 1881, extends the powers of that Section 
to Administrators. 

The Act is divided into fonr parts, as follows: — 
Part I. — Invkstments. 

Part II. — ^Various Powers and Duties of Trustees. 
Part III. — Powers op the Court. 
Part IY. — Miscellaneous and Supplemental. 

In Part I. Sections 1 to 7 are virtnally a re-enactment of the 
extremely useful Trust Investment Act, 1889, which widened the 
powers of investment of trustees to a considerable extent. 

Sections 8 and 9 are a re-enactment of the very valuable and 
important Sections 4 and 5 of The Trustee Act, 1888, which, 
combined with Sections 6 and 8 of that Act, effected a revolution 
in trust law as to the liability of trustees for breaches of trust, 
and the application to- them of the Statute of Limitations. The 
serious depreciation in the value of real property which has taken 
place in recent years has brought to light many cases of invest- 
ment by trustees where, with the best intentions, but with disastrous 
I'esults to themselves or the beneficiaries, they had overstepped the 
line of caution laid down by Courts of Equity. The inability, too, 
of trustees to plead the Statute of Limitations as a defence to 
stale claims in respect of trusts had long been a source of 
considerable injustice. 

It is popularly supposed that the true test of the conduct of 
a trustee in regard to investment and the other duties of his 
trust is, that he should act as an ordinarily cautious and prudent 
man would act in his own affairs ; but it is constantly forgotten 
that Courts of Equity have endeavoured to define exactly in what 
manner such a person would, and should, act. For instance, in 
the matter of the advance of trust money on mortgage, the 
Courts, as long ago . as 1836, laid down the rule that trustees 
ought not to lend more than two-thirds of the estimated value 
upon freehold agricultural property, or more than one half of 
the estimated value on house property ; though it constantly 
occurs that persons acting for themselves leave a much smaller 
margin, without forfeiting their claim to be considered prudent 
and cautious investors. 
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Lindley, L. J., in a well-known case (re Whiteley, Whiteley 
V. Learoyd, 33 Ch. D. 347, at p. 355), while accepting the rule of 
the "ordinarily prudent man of business,'' expressed the opinion 
that, in applying it, care must be taken not to lose sight of the 
fact that the business of the trustee, unlike that which the 
ordinarily prudent man is supposed to be conducting for himself, 
is that of investing money for the benefit of persons who are to 
enjoy it at some future time, and not for the benefit of the 
person entitled to the present income. 

The duty of a trustee is, not to take such care only as a 
prudent man would take if he had only himself to consider : it is 
rather to take such care " cw an ordinarily prudent man would take 
if he were minded to make an investment for the benefit of other 
people for whom, he felt morally hound to provide " — a standard far 
different from that popularly supposed to be the guide for 
trustees. 

The difficulties of a trustee's position are very great, since on 
the one hand he is exposed to the importunities of beneficiaries 
desirous of increasing their income, even at the risk of insecure 
investment of the capital, and on the other hand are the Courts, 
enforcing with extreme rigour the law relating to the liability of 
trustees. The natural result has been that it is extremely difficult 
to induce responsible persons to undertake the burdensome and 
thankless office of trustee. In fact, the creation of a Public Trustee, 
to take over the management of trusts, would be a legislative 
achievement of lasting value. A step in this direction has been 
taken by the passing of The Judicial Trustees Act, 1896, which 
enables the Court to appoint a judicial trustee of trust funds, 
either alone or jointly with ordinary trustees. Moreover this Act 
(by Section 3) gives power to the Court to relieve trustees in 
cases of what may be called honest breaches of trust. The Act 
will be found fully commented on in its place. 

The Act of 1888 (re-enacted in the Act of 1893 except a6 to 
Sections 1 and 8, which were left unrepealed) effected a beneficial 
revolution in the law relating to the liability of trustees ; and now 
a trustee who may have invested in agricultural or house property 
(after having obtained the report of an able practical surveyor), 
which subsequently depreciates, or a trustee who advances trust 
money on a mortgage security which would at the time of the 
investment be a proper investment in all respects for a smaller 
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siini than is actually advanced thereon, is in the former case not 
liable at all, and in the latter is liable to make good only the sum 
advanced in excess of the proper sum. 

The Act of 1893 (Part IT., Sections 10, 11, and 12) re-enacts 
the useful provisions of The Conveyancing Act, 1881, which dealt 
with the Appointment of New Trustees, and introduced the simple 
and effective method of transferring certain kinds of trust property 
from old to new trustees, known as the Vesting Declaration. 

Sections 13, 14, 15, and 16 are also a re-enactment of parts of 
The Trustee Act, 1888, which effected some useful alterations in 
the law relating to Sales by Trustees. 

Part III. of the Act deals with the Appointment of New 
Trustees and Vesting Orders. This portion is a very useful and 
valuable consolidation of the various Statutes dealing with the 
circumstances under which the Court can appoint new trustees, 
and the powers of the Court in actions relating to trust property 
generally ; and Section 42 deals with the important question of 
Payment into Court of Trust Moneys. The Act consolidates a 
number of enactments on this matter, and the practice will no 
doubt be much simplified. 

The remaining Sections of the Act of 1893 need not be adverted 
to, except to remark that the Definition Section seems to be at 
once clear and concise, and will compare very favourably with the 
long and intricate Definition Sections in the repealed Acts. 

A. E. EUDALL, 
J. W. GEEIG, 

3 New Square, Lincoln's Inn. 



THE TRUSTEE ACT, 1888. 

(51 & 52 VioT., Chapter 59.) 

An Aot to Amend the Law relating to the Duties, Powers, 
and Liability of Trustees. [24th December, 1888. 

The only Sectione of The Truatee Act, 1888 (51 & 52 Vict. c. 69), left 
unrepealed by The Trustee Act, 1893 (see Section 51), are Sections 1 and 8, 
given below. Of The Trust Investment Act, 1889 (52 & 53 Vict. c. 32), 
only Sections 1 and 7 are left unrepealed (see p. 17, infra), and these are 
dealt with in the notes to Section 1 of The Trustee Act, 1893 (infra, p. 24 
et seq.). 

BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by authority of the same, as 
follows : that is to say — 

1. (1) This Act may be cited as The Trustee Act, 1888. short title, 

^ ^ J extent, and 

(2) This Act shall not extend to Scotland. definition. 

(3) For the purposes of this Act the expression 
" trustee ** shall be deemed to include an executor or 
administrator and a trustee whose trust arises by con- 
struction or implication of law as well as an express , 
trustee, but not the official trustee of charitable funds. 

(4) The provisions of this Act relating to a trustee 
shall apply as well to several joint trustees as to a sole 
trustee. 

Section 1. — The expression " Trustee " has for the purposes of the Act 
four meanings assigned to it : viz. — 

(a) An Express Trustee. 

(b) An Executor. 

(c) An Administrator. 

(d) A Constructive or Implied Trustee. 

B 
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All these persons will aooordiiigly have the powers, and be entitled to the 
protection, afforded by the Act, executors and administrators being plac^ 
on the same footing as trastees for the purposes of this Act. 

What may be the exact meaning of " a trustee whose trust arises^ hy 
construction or implication of law " will probably require judicial interpretSition. 
A well-known text-writer, Lewin, in " On the Law of Trusts " (9th ed., p. 113, 
note 1), says, " The terms * Implied Trusts by Operation of Law ' and * Construc- 
tive Trusts * appear from the books to be almost synonymous expressions " j 
and the learned writer defines an Implied Trust as " one declared hy a party 
not directly, hut only hy implication " ; while Trusts by Operation of Law " are 
such as are not deplared by a party at all, either directly or indirectly,- 
but result from the effect of a rule of equity " ; and he divides them into 

(1) Resulting Trusts, as where an estate is devised to A. and his heirs upon 
trust to sell and pay the testator's debts, in which case the surplus of the 
beneficial interest is a resulting trust in favour of the testator's heir; and 

(2) Constructive Trusts, which are trusts the Court elicits by a construction 
put upon certain acts of parties, as when a tenant for life of leaseholds 
renews the lease on his own account, in which case the law gives the 
benefit of the renewed lease to those who were interested in the old lease. 
It seems clear, therefore, that if this division is adopted by the Courts, the 
Act will apply, amongst other cases, to the following constructive trusts : 
namely — where a person holds property on ^ precatory trust ; where a 
person agrees for valuable consideration to settle or sell a specified estate; 
where property, whether real (Dyer v. Dyer, White & Tudor's L. C. 203) 
or personal (Elrand v. Dyer, 2 Ch. Cas. 36), has been conveyed to others 
than, or jointly with, the person who has paid the purchase-money. The 
actual operation of, the Act in some of these cases will, however, be small. 
See for instances of trusts Soar v. Ashwell ([1893] 2 Q. B. 393), Warren v. Murray 
and Another ([1894] 2 Q. B. 648), and Wassell v. Leggatt ([1896] 1 Ch. 554). 

This Act puts an end to the distinction drawn in equity between express 
and constructive trusts when applying the Statute of Limitations by analogy. 
Equity held that the former could not be barred, while the latter could 
(see per Bowen, L. J., Soar v. Ashwell [1893], 2 Q. B. 393 and 395). By 
virtue of this Act all trusts are put on the same footing, and will be barred 
after the lapse of the statutory period (see Section 8). 

In re Lands Allotment Co. ([1894] 1 Ch. 616) directors of a company 
were held to be trustees whose trust arises " by construction or implication of 
law." If there has been misappropriation or fraud the Statute of Limitations 
does not apply. The Statute would now apply in such a case as re Sharpe, 
Masonic and General Life Asssurance Co. v. Sharpe ([1892] 1 Ch. 154). As 
to when time begins to run in the case of directors see Sovereign Assurance 
Society v. Eardley Wilmot (37 Sol. J. 581). 

The position of directors of a company with regard to liabilities for acts per- 
formed in that capacity appear clearly from the following passages which occur 
in the judgment of the Court of Appeal in re Lands Allotment Co. (uhi supra). 
Lindley, J. : " Although directors are not, properly speaking, trustees, yet they 
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have always been considered and treated as tmstees of money which comes 
into their hands or which is actually nnder their control, and ever since joint 
stock companies were invented directors have been held liable to make good 
moneys which they have misapplied, upon the same footing as if they were 
trustees. . . ." Kay, L. J. : ** As directors they are not trustees at all. They 
are only trustees quA the particular property which is put into their hands or 
under their control, and which they have applied in a manner which is beyond 
the powers of the company. I conceive that qud such fund they are constructive 
tmstees, or trustees by implication of law, and they come exactly within the 
words of this definition in the Act, and therefore the 8th Section of the 
Act, which applies to all persons who come within this definition of trustees, 
does apply to exonerate these directors from that misapplication of funds for 
which otherwise, I assume, they would have been liable." Shortly, the facts 
of this case were as follows. The directors of the Lands Allotment Co., 
which had no power to invest its capital in the shares of other companies, in 
March, 1885, accepted fully paid up shares in the Building Securities Co. to 
the amount of £35,000 in discharge of a debt. This was referred to in the 
balance sheet of the Lands Allotment Co. as " Assets by the Building 
Securities Co.," and the entry was explained by the chairman at the general 
meeting in April, 1885, to mean that it represented the amount due from the 
Building Securities Co. for an estate purchased from the Lands Allotment Co. 
The same item was repeated in successive balance sheets till 1889. The 
investment was made without any fraudulent intent. The Lands Allotment Co. 
was wound up in 1893, and it was held that, assuming that the directors had 
been guilty of a breach of trust in investing the money in shares of the 
Building Securities Co., they were protected by the Statute of Limitations, 
and that there had been no such fraudulent concealment on their part, not- 
withstanding the false statement by the chairman at the meeting, to prevent 
time from running under the Statute. 

In re Cornish (W. N. [1895] 152) it seems to have been decided that 
Section 8 of this Act either does not apply to a trustee in bankruptcy who 
is an officer of the Court, or that, if it does, it does not operate to bar 
against such a trustee enforcement of an order to account. 

" Trustee," by virtue of Sub-section 4, throughout the Act applies not 
only to a sole trustee, but also to two or more acting jointly in a trust, and 
the powers thereby conferred will have accordingly to be exercised by them 
jointly. 

"Official Trustee of Charitable Funds."— As to the Official Trustee see 
18 & 19 Vict. c. 124, Sections 15 and 18, and 50 & 51 Vict. c. 49, Section 4. 

8. (1) In any action or other proceeding against a statute of 

.. 1 . . ,^ 11' .1 Limitations 

trustee or any person claiming tnrongn nim, except where may be 
the claim is founded upon any fraud or fraudulent breach toustees. '^ 
of trust to which the trustee was party or privy, or is to 
recovey trust property, or the proceeds thereof, still retained 
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by the trustee, or previously received by the trustee 
and converted to his use, the following provisions shall 
apply : — 

(a) All rights and privileges conferred by any Statute 
of Limitations shall be enjoyed in the like manner 
and to the like extent as they would have been 
enjoyed in such action or other proceeding if the 
trustee or person claiming through him had not 
been a trustee or person claiming through him : 

(6) If the action or other proceeding is brought to 
recover money or other property, and is one to 
which no existing Statute of Limitations applies, 
the trustee or person claiming through him shall 
be entitled to the benefit of and be at liberty to 
plead the lapse of time as a bar to such action 
or other proceeding in the like manner and to 
the like extent as if the claim had been against 
him in an action of debt for money had and 
received, but so nevertheless that the Statute 
shall run against a married woman entitled in 
possession for her separate use, whether with or 
without a restraint upon anticipation, but shall 
not begin to run against any beneficiary unless 
and until the interest of such beneficiary shall 
be an interest in possession. 

(2) No beneficiary, as against whom there would be 
a good defence by virtue of this Section, shall derive any 
greater or other benefit from a judgment or order obtained 
by another beneficiary than he could have obtained if he 
had brought such action or other proceeding and this 
Section had been pleaded. 

(3) This Section shall apply only to actions or other 
proceedings commenced after the First day of January, 
One thousand eight hundred and ninety, and shall not 
deprive any executor or administrator of any right or 
defence to which he is entitled under any existing Statute 
of Limitations. 
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Section 8. — This Section effected a most important and mnch-needed 
alteration in the law. The effect is that, except in the three cases of fraud 
by a trustee, retention of tmst property by him, or receipt by him and 
conversion of it to his own nse, a trastee who has committed a breach of trust 
is entitled to the protection of the several Statutes of Limitations as if actions 
or proceedings for breaches of trust were enumerated in them (How v. Earl 
Winterton [1896], 2 Ch. 626). Even if the breach of trust is not barred by 
lapse of time under this Section, yet if the trustee has acted "honestly and 
reasonably, and ought fairly to be excused for the breach of trust, and for 
omitting to obtain the directions of the Court in the matter in which he 
committed such breach," the Court may now, under Section 3 of The 
Judicial Trustees Act, 1896 (59 & 60 Vict. c. 35), relieve him, either wholly 
or partly, from personal liability (see notes to Section 3, infra). Previous 
to the passing of The Trustee Act, 1888 (apart from The Bankruptcy Act, 
1883, referred to hereafter) the state of the law as to how far the Statutes 
of Limitations applied to actions for breaches of trust seems to have been as 
follows : — 

1. As to Expf€88 Trusts, — It is clear that they were not within the 
Statutes of Limitations. In Petre v. Petre (1 Drew. 393) the Vice-chancellor 
of England said : ** A person who is, under some instrument, an express 
trustee, or who derives title under such trustee, is precluded, how long 
soever he may have been in enjoyment of the property, from setting up 
the Statute." In Obee r. Bishop (1 De G. F. & J. 137) Turner, L. J., said : 
" 1 am of opinion that it would be most dangerous to hold that a demand 
against the assets of a deceased trustee or personal representative, in respect 
of a breach of trust or misappropriation committed by him, is barred at 
the expiration of six years from his death." This has been followed in many 
subsequent cases, and the Statutes have been held not to apply, even after 
very long periods of time have elapsed (see Woodhouse v. Woodhouse, 
L. R., 8 Eq. 514; Butler v. Carter, L. R., 5 Eq. 276; and Edwards v. Warden, 
1 App. Cas. 281). Any doubt on this point would be set at rest by Section 25, 
Sub-section 2, of The Judicature Act, 1873 (36 & 37 Vict. c. 66), which enacts 
that " no claim of a cestui que trust against his trustee for any property held 
on an express trust, or in respect of any breach of such trust, shall be held 
to be barred by any Statute of Limitations." 

This may at first sight appear to be inconsistent with Section 10 of The 
Real Property Limitation Act, 1874 (37 & 38 Vict. c. 57), which enacts that 
** after the commencement of this Act no action, suit, or other proceeding shall 
be brought to recover any sum of money or legacy charged upon or payable 
out of any land or rent, at law or in equity, and secured by an express 
trust, or to recover any arrears of rent or of interest in respect of any 
sum of money or legacy so charged or payable and so secured, or any damages 
in respect of such arrears, except within the time within which the same 
would be recoverable if there were not any such trust." But this is explained 
by the fact that the latter Section quoted applies as between land charged 
and the persons entitled to a charge, while the former applies to claims as 
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between a cestui que trust and trustee (see Feamside v. Flint, 22 Ch. D. 579 ; 
Hughes V, Coles, 27 Ch. D. 231). 

But even in cases of express trust, where there has been gross laches in 
bringing the action, and there is evidence of acquiescence on the part of the 
plaintiff, the Court will not, after the lapse of a long period (in the case in 
question about twenty years), interfere on the plaintiff's behalf (Bright v, 
Legerton, 2 De G. F. & J. 606). 

2. As to Implied or Constructive Trusts. — It seems that in cases where 
there has been laches on the part of the plaintiff in bringing the action, or 
acquiescence, the Court would not readily interfere, though no strict rule has 
been laid down as to the exact length of time required to justify the Court 
in refusing its assistance (see Kirkman v. Booth, 11 Beav. 273; Sleeman v. 
Wilson, L. R., 13 Eq. 36 : in each of which cases a period of about forty years 
had elapsed before the action was brought). 

In Townshend v. Townshend (1 Bro. C. C. 550) Lord Commissioner Ashurst 
says : " Then as to trusts being an exception to the Statute of Limitations, 
the rule holds only as between trustees and cestui que trusts. It is true that 
a trustee cannot set it up against his cestui que trust, but this is merely the 
case (referring to the case he was hearing) of a trustee by implication^ and 
as such affected by an e(|uity; but that equity must be pursued within some 
reasonable time. Both Courts of Law and Equity preserve an analogy to 
the Statute of Limitafcipns." Again, in Beckford and Others v. Wade 
(17 Yes. 87) the M. R. said : ** It is certainly true that no time bars a direct 
trust as between a cestui que trust and trustee; but if it is meant to be 
asserted that a Court of Equity allows a man to make out a- case of {constructive 
trust at any distance of time after the facts and circumstances happened out 
of which it arises, I am not aware that there is any ground for a doctrine 
so fatal to the security of property as that would be ; so far from it, that 
not only in circumstances where the length of time would render it extremely 
difficult to ascertain the. true state of the fact, but where the true state 
of the fact is easily ascertained, and where it is perfectly clear that relief 
would originally have been given upon the ground of constructive trust, it is 
refused to the party who after long acquiescence comes into a Court of Equity 
to seek that relief." 

The Statute would (by analogy) begin to run in these cases of constructive 
trust from the date of the discovery of the circumstances which constitute 
the right to relief. 

Reference has been made above to The Bankruptcy Act, 1883, which, by 
permitting (Section 37, Sub-sections 1 and 3) liabilities for breaches of trust 
to be provable in bankruptcy, and by enacting (Section 30, Sub- section 2) 
that an order of discharge shall release the bankrupt from debts provable 
in bankruptcy other than {inter alia) debts or liabilities incurred by means 
of a fraudulent breach of trust, opened a method of escape, though not an 
inviting one, to trustees seeking to be relieved from long-standing liabilities 
arising from ordinary breaches of trust untainted by fraud. 
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Section 25, Sub-section 2, of The Judicature Act, 1873, cited above, is in 
effect repealed by the Section of this Act now under discussion (Section 8), 
so far as regards innocent breaches of trust untainted by fraud ; but not in 
cases where the claim is to recover trust property still retained or previously 
received by the trustee and converted to his use. 

As pointed out above in the note to Section 1 (antej p. 2) the distinction 
drawn in equity between express and constructive trusts is no longer of 
importance in applying the Statutes of Limitations (see Soar v. Ashwell [1893], 
2 Q. B. 393; and Warren v. Murray and Another [1894], 2 Q. B. 648). 

Subsection 1. — " Action " has probably a wider meaning than the technical 
one given it in The Judicature Act, 1873, Section 100, where it is defined as 
"a civil procseding commenced by writ, or in such other manner as may be 
prescribed by rales of Court, and shall not include a criminal proceeding by 
the Crown." Whatever it may mean is considerably widened by the addition 
in Section 8, Sub-section 1, of this Act of the "or other proceeding," which 
would cover all civil and criminal proceedings. 

The benefit of the Act is not personal to the trustee; it extends also to 
**any person claiming through him." 

The Section is intended to give trustees the benefit of the Statutes of 
liimitations, and it is clear from the decisions that the particular Statute of 
Limitations the protection of which will be chiefly invoked is 21 Jac. I. c. 16, 
which limits the period for bringing actions of debt to six years from the 
cause of action (see How v. Earl Winterton [1896], 2 Ch. 626). 

The Act has in no way altered the principles which determine the time 
at which a cause of action for breach of trust or concealed fraud accrues 
(Thome v. Heard [1894], 1 Ch. 599). Time begins to run from the date of 
the breach of trust, as by making a wrong investment, not the date of the 
loss accruing from it {re Bowden, Andrew v. Cooper, 45 Ch. D. 444; and 
re Somerset, Somerset v. Earl Foulett [1894], 1 Ch. 231). 

This is consonant with the principles applied under 21 Jac. I. c. 16 to 
actions for negligence, in which cases, the Statute being pleaded, it has been 
held that it runs from the time when the breach of duty is committed, 
and not from the time when the negligence was discovered or the con- 
sequential damage accrued (Howell v. Young, 6 B. & C 259; Smith t;. Fox, 
6 Hare 386). 

In Sovereign Assurance Society v. Eardley Wilmot (37 Sol. J. 581) it was 
held that a winding up of a company does not revive or create any new liability 
as between the directors for acts done in the past and the liquidator, but 
that they are trustees qud the company, and that the Statute will run as 
between them and the company as their cestui que trust from the period 
when the 'act complained of was done. 

As Section 8, Sub-section 1 (b), of this Act says that time is to be a bar, 
"in the like manner and to the like extent as if the claim had been against 
him in an action of debt for monev had and rec>eived," it is obvious that 
the Statute will have the same effect in a case of trust as in tho case of 
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an action for debt ; hence, as it is clear that in the latter case the Statute 
does not extin^i^sh the debt, bnt merely bars the remedy by action 
(Corwen v. Milbnm, 42 Ch. D. 424), the role will be the same in a case of 
breach of trust. It would seem, however, that the practical effect of this is 
not of any importance, except so far as there may be acknowledgment. 

Certain cases are expressly excepted from the operation of the Section 
(see Section 8, Sub-section 1) : — 

1. Where the claim is founded on any fraud. 

2. Where the claim is founded on fraudulent breach of trust to which 

the trustee was party or privy. 

3. Where the claim is to recover trust property, or the proceeds thereof, 

still retained by the trustee. 

4. Where the claim is to recover trust property, or the proceeds thereof, 

previously received by the trustee and converted to his use. 

To these may be added the modification created by the last clause of 
Snb-section 1 (6) : namely — 

6. The Statute shall not beg^ to run against any beneficiary unless and until 
the interest of such beneficiary shall be an interest in possession. 

Exception 1. — Where the Claim is Founded on any Fraud. — The Court, for 
obvious reasons, has always carefully refrained from defining fraud. 
Fraud on the part of a trustee of an express trust is a misdemeanour, 
and punishable under the Criminal Law (24 & 25 Vict. c. 96, Section 80 ; 
and see also Section 1 of that Act for the definition of ^Hrnstee"). 

Exception 2.— Party or Privy.— In Thome v. Heard ([1894] 1 Ch. 599), 
Lindley, J., remarks that a person " who knows nothing of the fraudulent 
act of another, and in no way ratifies or benefits by it, and has no moral 
complicity with it," cannot be said to be party or privy to it. 

Exception 3. — This exception would prevent the Statute of Limitations I 

applying even now to such a case as Soar v. Ashwell ([1893} 2 Q. B. 393) , 
which would be decided under the law as it now stands as it was decided | 

in .1893. As to the meaning of the words " still retained " see Thome 
17. Heard ([1894] 1 Ch. 699). This exception applies and is confined to 
cases in which at the date of the writ the trustee still retains — that is, 
has actually in his hands or under his control — the trust property, or 
the proceeds thereof, sought to be recovered (Wassell v. Leggatt 
[1896], 1 Ch. 664). 

Exception 4. — See in re Gumey, Mason v. Mercer ([1893] 1 Ch. 690). The 
case of Wassell v. Leggatt ([1896] 1 Ch. 554) is a good example of 
the scope of this exception. There a woman, married in 1864, received 
in 1876 a legacy of £300 given her for her separate use, but was 
forcibly deprived of the money by her husband, who knew it was a 
legacy. During the husband's lifetime the wife frequently asked him 
for the money; but no proceedings to recov^er it were taken until 
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after his death, which occurred in 1894. Bomer, J., held the husband 
was affected with notice of the separate ase, and was a trustee for 
the wife, and that the Statute of Limitations did not apply. 

Exception 5. — If there be a gift to A. for life, remainder to B. for life, 
remainder to children of A., and in default to A. in fee, it would seem 
that if the Statute were a bar to an action by A. while his life estate 
only was in possession, it would not necessarily bar an action after 
the fee in remainder had come into possession (see re Somerset, 
Somerset v. Earl Poulett [1894], 1 Ch. 231). 

Siib'Section 1 (a). — In re Bowden, Andrew v. Cooper (45 Ch. D. 444), which 
was an action against the executor of a deceased trustee in respect of invest- 
ments negligently made, it was established that in cases of mere negligence 
Section 8 applied — Sub-section 1 (b) being the particular part which operated 
— and that none of the exceptions. excluded the case from that operation. 

Shortly, the case was as follows :— A newly appointed trustee of a Will brought 
an action against an old trustee and the representatiyes of two deceased trustees 
to compel them to make good losses arising from inyestments negligently made 
on insufficient security more than six years before the action. It was held that 
Section 8, Sub-section 1 (b), applied. In this case a curious point was raised 
with reference to Section 8, Sub-section 1 (a), of the Act. It was said that that 
Sub-section could not apply, for the action was one which could not be brought 
against anyone not a trustee ; and Fry, J., in reference to this argument, said : 
" That was the Sub-section relied on by the defendant ; but I do not think that 
it can apply in this case. In the first place, it is obvious that if a person had 
not been a trustee he could .not be sued for a breach of trust, and further, 
that there is no right or privilege, that I am aware of, conferred by any 
Statute of Limitations in respect of a breach of trust." If this view is correct, 
Sub-section 1 (a) might as well have been left out of the Act. 

Probably it was put in ex tnajore cauteld^ but it was certainly not intended 
to be merely nugatory. This comment of Fry, J., is, it is submitted, a refinement 
in construing the Statute which might tend to destroy a useful legislative 
enactment. The Sub-section in question evidently means that, assuming an 
action is brought against a trustee in that capacity, then he is to have the same 
protection from the Statute of Limitations (except in the cases excluded) as 
if he had not been a trustee. Thus, in an action for breach of trust by negligent 
investment (or, to put it shortly, an action for negligence) he can plead the 
Statute relating to limitation of actions for negligence, as any other subject 
of the Queen might who is not a trustee, and this view has been adopted in 
the case, cited above, of How v. Earl Winterton ([1896] 2 Ch. 626). 

If, however, the view of Fry, J., is correct, it seems clear that this particular 
Sub-section does not apply to an action against a trustee for breach of trust. 

In re Page, Jones v. Morgan ([1893] 1 Ch. 304), a trustee was sued for 
breach of trust by having expended the whole of a sum payable to the plaintiff 
on attaining majority in educating and maintaining him during minority. 
Twelve years after coming of age the action was brought. The plaintiff did 
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not allege that the defendant had been party or privy to any frand or 
frandnlent breach of trust, and there was no eyidence that he had converted 
any part of the fnnd to his own nse, or that he had retained any part of it ; 
bnt he admitted he had never rendered any accoont to the plaintiff. Justice 
North held that Section 8 of the Trustee Act applied, and dismissed the 
summons, but without costs. 

Subsection 1 (b). — By enacting that where no existing Statute of Limitations 
applies ** the trustee or person claiming through him shall be entitled to the 
benefit of and be at liberty to plead the lapse of time as a bar to such action 
or other proceeding in the like manner and to the like extent as if the claim 
had been against him in an action of debt for money had and received," the 
Act seems to mean, according to the cases which have been decided, that 
in all cases in future where a breach of trust has been committed without 
the elements of fraud or conversion of trust property, six years shall be the 
period after which the remedy is barred, and this is strictly in accordance 
with the words of the Section, which make lapse of time a bar as if the 
claim had been made against the trustee 'S'n> an action of debt for money 
had and received." 

In re Somerset, Somerset v. Earl Poulett ([1894] 1 Ch. 231), clearly lays 
down that the effect of Section 8 is that any action or proceeding to recover 
money or other property from trustees (being one to which no Statute of 
Limitations existing at the passing of the Act applies) is to be brought 
within six years from the time when the right of recovery accrued. In that 
case, in August, 1878, the trustees of a settlement committed an innocent 
breach of trust by investing trust money upon mortgage of property of 
insufficient value. The mortgagor paid the interest on the money advanced 
direct to the tenant for life until 1890. In 1892 the tenant for life and the 
infant remainderman brought an action against the trustees to compel them 
to make good the amount of the investment. It was held that the right of action 
of the tenant for life against the trustees was barred after six years from 
the time when the investment was made, and that although the payment of 
interest by the mortgagor direct to the tenant for life amounted in law to a 
payment by him to the trustees, and by them to the tenant for life, it was 
not an admission or acknowledgment which would take the case out of the 
Statute. 

This case is also an authority which shows that the Statute will not run 
against an infant beneficiary until he attains his majority. 

In re Tucker, Tucker v. Tucker ([1894] 1 Ch. 724 ; see S. C. [1894] 3 Ch. 429), 
is a case showing that a partner in a firm may constructively become a trustee of 
moneys lent to the firm, and that payment of interest on the loan by the continuing 
partners may take the case out of the Statute, and so leave him liable to make 
good the breach committed by leaving the money with the firm after a change 
had taken place in its constitution. W. T., a member of a firm, was jointly and 
severally liable in a sum of money deposited with the firm by the trustees of 
a Will. In 1883 W. T. retired from the firm, and a deed of dissolution was 
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exeonted by which it was agreed that W. T.'s retirement shonld not be made 
known for a year, and that it shonld be then optional whether it shonld be 
gazetted ; that the continuing partners shonld take and collect all the assete, 
and pay all the debts and liabilities, and should indemnify W. T. against 
them, and should pay him a certain sum by instalments ; and that so long as 
any money remained due to him he should haye power, on giving notice, to 
collect the debts due to the firm, and to re-enter on the premises and carry on 
the business himself. W. T.'s retirement was never gazetted, and the business 
was carried on in the old name of the firm. Down to 1891 interest on 
the loan was regularly paid to the testator'6 estate by cheques drawn in the 
name of the firm. The Court of Appeal held, as against W. T., that the debt 
was not barred by the Statute of Limitations, notwithstanding Section 14 
of the Mercantile Law Amendment Act, for that, considering the terms of the 
deed of dissolution and the fact that the retirement of W. T. was kept secret, 
the payment of interest after his retirement, by the continuing partners must 
be taken to have been made by them on his behalf and as his agents. 

The Statute shall not begin to run against any beneficiary unless and until 
the interest of such beneficiary shall be an interest in possessicn. In Mara 
V, Browne ([1895] 2 Ch. 69) it was held that a life estate by implication 
was given to a married woman, which came into effect on the death of 
her husband. He died in 1885. In 1890 she brought an action complaining 
of a breach of trust, and it was held that, even though the action might have 
been barred in respect of a joint interest which she had with her husband, 
it was not barred in respect of the implied life estate, which came into 
possession in 1885. 

The true construction of this Sub-section is to put all breaches of trust, 
whether creating a simple contract liability or one of the nature of a debt 
due by specialty, on the same footing, and to make the period of six years 
apply to both kinds of liability to such actions. In the words of the Section, 
" no existing Statute of Limitations applies," and these breaches of trust would 
primd facie appear to come within this Sub-section. 

As has been observed. Sub-section 1 (b) is, pending a decision on 
Sub-section 1 (a), the effective enactment in this Section. With reference 
to its operation, the case of Moore v. Knight ([1891] 1 Ch. 547) shows 
that the principle established by the case of Blair v. Bromley (2 Ph. 354; 
6 Hare 542) is not affected in any way by the Section in question. 
The case, shortly, was as follows : — Between the years 1867 and 1874 
the plaintiff deposited divers sums of money with Messrs. M. G. & B., a firm 
of solicitors, for the purpose of investment. Representations were from time 
to time made to the plaintiff, on behalf of the firm, that her money had been 
duly invested, and interest was paid to her by Messrs. M. G. & B. down to the 
death of G. in 1877, and by the surviving members of the firm down to 1886. 
In 1886 it was discovered that the plaintiff*s money had never, except as to one 
small sum, been invested, but had, in fact, been embezzled by a clerk of the firm. 
An action was brought by the plaintiff after the death of all the partners for 
the recovery of her money, and G.'s executors pleaded the Statute of Limitations 
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and The Trustee Act, 1888, and contended that this Act had rendered the 
decision in Blair v. Bromley no longer applicable ; but it was held that 
the plaintiff could recover. 

In Thome v. Heard ([1894] 1 Ch. 599) Blair v. Bromley was distinguished, 
and the Statute held to apply. In this case, the defendants, the first mortgagees 
of property, in 1878 sold under their power of sale, and employed S., a 
solicitor, to conduct the sale for them. S. received the sale moneys, and, after 
satisfying the defendants' mortgage debt, retained the surplus sale moneys, 
falsely representing to the defendants that he, S., had the authority of the 
plaintiff, the second mortgagee, to receive the same. S. applied the surplus to 
his own use, and until March, 1891, concealed his fraud by continuing to 
pay the plaintiff interest on the second mortgage as though it were still 
existing. In February, 1892, S. became bankrupt, when the true facts were 
discovered; whereupon the plaintiff brought an action against the defendants 
for an account of the sale moneys, and payment of what was due to him on 
his second mortgage. It was held that the plaintiff's claim was barred by 
the Statute of Limitations and the Trustee Act, on the ground that his cause 
of action first accrued in 1878, when the defendants committed an innocent 
breach of trust in allowing S. to receive the surplus sale moneys instead of 
handing them over to the plaintiff, and not in 1892, when the plaintiff discovered 
S.'s fraud; and that the defendants were not liable under the exception in 
Section 8 either as having been "party or privy" to the fraud of S., or as 
having "still retained" the money sought to be recovered, the money not 
having been actually in their hands or under their control at the commencement 
of the action. Stirling, J. (p. 555), says : " It appears, therefore, that the 
money came into the hands of the firm of Messrs. Bromley without fraud, 
and that one of the firm afterwards committed a fraud in respect of it, but 
made misrepresentations (some of which were attributable to the firm), which 
prevented the fraud from being discovered until the period fixed by the Statute 
of Limitations had expired. It was held that the innocent partner was deprived 
of the benefit of the Statute by those representations, which bound him as a 
partner. The decision rests on principles of the law relating „to representation 
and to partnership, not on those which relate to trusts; and in my opinion 
those principles are unaffected by the provisions of The Trustee Act, 1888." 

In re Swain, Swain v. Bridgman ([1891] 3 Ch. 233), was another case on 
Sub-section 1 (b). In that case, instead of realising the testator's residuary 
personal estate, the trustees, at the instance of the widow, in breach of trust 
allowed her and her children to live at the farm which the testator had occupied, 
and the trustees and the survivors of them carried on the farm, by the profits 
of which the widow and children were maintained, and the children were 
educated. The action was to render the surviving trustee liable to make good 
to the testator's estate an alleged loss of £1822 3s. 3d. by the delay in realising 
his residuary personal estate, and by employing his assets in the farming 
business. It was held that Section 8 applied. 

In Bobinson i;. Harkin ([1896] 2 Ch. 415) it was laid down that the 
principle established in Wolmershausen v, GuUick ([1893] 2 Ch. 514) that 
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the Statute of Limitations does not beg^n to ran against a surety saing a 
co-snrety for contribution until the liability of the surety is established, applies 
equally to the case of a trustee claiming contribution against his co-trustee in 
respect of a liability incurred from loss occasioned to the trust estate by their 
joint default. In such a case, therefore, time does not begin to run as between 
the co-trustees until the claim of the ceHui que trust has been established 
against one of then). 

Bef erence may also be made to the cases cited above : in re Bowden, Andrew 
r. Cooper (45 Ch. D. 461), and in re Page, Jones v. Morgan ([1893] 1 Cb. 304). 

Time is by this Act, in cases coming within Section 8, Sub-section (h) 
— i.e. where the statutory period which bars an action for debt for money had 
and received is applicable — to ron even against a married woman, whether 
restrained froni anticipation or not, provided she is entitled in possession. 
This is a deviation from 21 Jac. I. c. 16, Section 7, which treats coverture as 
a disability. 

8uh'Sectioii> 2. — In effect this Sub-section allows the Statute to be pleaded 
as against one or more beneficiaries, though the trustees may remain liable to 
another or other beneficiaries for recouping to them their own share of the 
trust fund. 

Sub-section 3. — This Section 8 is only applicable to actions or other 
proceedings Commenced after the Ist of January, 1890, though the trust may 
itself have been created before that date, and preserves all existing defences 
under any Statute of Limitations. 

In re Harrison, Allen r. Cort (W. N. [1892] 148), it was decided that this 
Section had no application as against persons who had been served with a 
decree for general administration pronounced after the 1st of January, 1890, 
in an action which had been commenced before that date. 

Order 19, Rule 15, of the Rules of the Supreme Court deals with the rules 
of pleading as relate to pleading the Statute of Limitations. The Statute, 
when it is to be relied on, should be specifically pleaded (Clarke r. Callow, 
46 L. J., Q. B. 53; Olley v. Fisher, 34 Ch. D. 367); but it is not necessary 
to plead the particular Section. If it be sought to exclude the operation 
of the Statute on the ground of concealed fraud, the utmost particularity is 
required. 

t Put shortly, the law as it now stands under this Act is as follows : — 

1. The Statute of Limitations runs in favour of a trustee who has com- 

mitted an innocent breach of trust. 

2. It is immaterial whether the breach be known to the beneficiary or not, 

but the beneficiary's interest must be one in possession for the Statute 
to run against him or her. 

3. The Statute is not prevented from running by payment of interest. 

4. Fraud or fraudulent breach of trust to take the case out of the Statute 

must be such that the trustee was party or privy to it, 



14 THE TRUSTEE ACT, 1888, SECTION 8. 

6. Fraud by an agent of a trustee will not prerent the Statate from running, 
if the trustee be not partj or privy to it. 

6. " Trust property *' stiU retained means property physically in the trustee's 
possession or under his control. 

It may be useful to give here the provisions of certain other Acts relating 
to the limitation of proceedings dealing with trusts, which provisions, being 
untouched and unrepealed by this Act or by The Trustee Act, 1803, .have 
considerable bearing on the Section of the Act of 1888 now under discussion. 

By 3 & 4 Will. IV. c. 27, Section 26, it is enacted : " Where any land or 
rent within the meaning of any Statute of Limitations is vested in a trustee 
on any express trust, the right of the beneficiary, or any person claiming 
through him, to bring an action against the trustee, or any person claiming 
through him, to recover the land or rent, shall be deemed to have first accrued, 
according to the meaning of any Statute of Limitations, at and not before the 
time at which the land or rent has been conveyed to a purchaser for a valuable 
consideration, and shall then be deemed to have accrued only as against that 
purchaser and any person claiming through him." 

By 36 & 37 Vict. c. 66, Section 25, Sub-section 2, and 40 A 41 Vict. c. 57, 
Section 28, Sub-section 2, it is enacted that "no claim of a beneficiary against 
his trustee in respect of any property held on an express trust or in respect of 
any breach of an express trust shall be barred by. any Statute of Limitations." 
This has been commented on above. 

37 & 38 Vict. c. 57, Section 10, enacts that " no action or other proceeding 
shall be brought to recover any sum of money or legacy charged upon or 
payable out of any land or rent and secured by an express trust, or to recover 
any arrears of rent or of interest in respect of any sum of money or legacy 
so charged or payable and so secured, or any damages in respect of such 
arrears, except within the time within which the same would be recoverable 
if there were not any such trusts.'* 

With regard to 3 & 4 Will. IV. c. 27, Section 25, it is to be observed that 
the Section applies to any ^Hand" or ^^ rent'* vested on "any express trust" 
and runs only in favour of a purchaser for valuable consideration, or any person 
claiming under him. The Section is not for the protection of a trustee who 
may have been in possession of the property, but of a purchaser from him. 
Ab from that purchaser the property can only be recovered within such period 
as the law may lay down, calculating from the period of accruer of the right 
to bring the action. The Section, in addition to enacting who may benefit by 
the limitation of time, defines when the right to bring the acfcion which is to 
be barred shall be deemed to have accrued. 

It would therefore appear that, as between the trustee and cestui que trusty 
nothing in the present Act affects the operation of this Section (Section 25 
of 3 A 4 Will. IV. c. 27), for that Section operates only upon a conveyance for 
valuable conveyance. Up to that instant of time the property would be " still 
retained by the trustee" within the exception in Section 8, Sub-section 1, of 
The Trustee Act, 1888, and so the Statute would not run against the cestui 
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qtie trust. It is also clear that Section 25 of 3 & 4 Will. lY. c. 27 would not 
bar a claim against a yolunteer claiming under the tmstee (Sturgis v. 
Morse, 24 Beav. 541). A lease is treated as bein^ a conveyance for valne 
(Attomey-Greneral v. Dayey, 4 De G. & J. 136; Attorney- (General v. Payne, 
27 Beav. 168). 

It is clear from the cases decided on this Section that " express trust " 
means one expressly declared by some deed, will, or other document, and 
does not include what are known as " constructiFe trusts " (Petre v. Petre, 
1 Drew. 393). 

Constructive trusts cannot be set up after a great lapse of time, Courts of 
Equity by analogy applying the Statute of Limitations, and the trustee will 
be entitled to retain the property (Beckford and Others v. Wade, 17 Yes. 87 ; 
ex parte Hassell, 3 Y. & Coll. 622; Bell v. Bell, 1 Lloyd & G., temp. 
Plunkett, 66 ; Bonny v. Ridgard, 4 Bro. C. C. 138), 

In Salter v. Cavanagh (1 Dr. & Wal. 668) a trust arose on the face 
of the instrument, and so was within this Section. 

As to who are express trustees wifchin the' meaning of the Section the 
following cases may be consulted : — 

A trustee de 9on tort, where there were express trusts (Life Association 
of Scotland v. Siddall, 3 De G. F. & J. 58), wa» held a trustee within this 
Section. 

A trust for. sale of land by way of security for money is not an express 
trust (Locking v. Parker, L. R., 8 Ch. 30). 

So, too, an . assignee in bankruptcy who has taken a conveyance of the 
legal estate upon trust for creditors is a trustee within the Section (Sturgis 
V. Morse, 3 De G. & J. 1, on appeal from S. C. 24 Beav. 541). 

In Dawkins v. Penrhyn (4 App. Cas. 51) a devise to a person and his heirs 
male "in fullest trust and confidence" that he would not do, nor permit to 
be done, "any act in law or otherwise" to defeat the declared trusts, was 
held not to create a trust. 

In re Alison, Johnson v. Mounsey (11 Ch. D. 284), Locking v. Parker was 
explained, and it was decided that a mortgage containing a trust for sale 
oonld not be executed after twenty years' possession by the mortgagee in 
whose favour the Statute would then have run. 

In Patrick v. Simpson (24 Q. B. D. 128) it was held there was an express 
trust for an heir at law. 

In re Bell, Lake v. Bell (34 Ch. D. 462), was a case of a sale by a 
mortgagee, the moneys being retained by the solicitor who acted,, who was 
held a trustee. 

In Dickinson v. Teasdale (1 De G. J. & S. 59) the class of trust to which 
this Section refers is clearly pointed out. 

Although the trust . must be an express one, the actual word need not be 
used (Commissioners of Charitable Donations i'. Wybrants, 2 Jon. & Lat. 197). 
But so long as the words used naturally give rise to a trust, that is an 
" express trust " within the Section. 

The most useful case on this point is Patrick v. Simpson (24 Q. B. D. 128), 
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following exactly Salter t;. Cavanagh (1 Dr. & Wal. 668), and is disting^oishable 
from Churcher v. Martin (42 Ch. D. 312) on the groond that the deed in that 
case, which conveyed the land to the tmstees, was void under the Mortmain Act. 
In Mntlow v. Bigg (L. R., 18 Eq. 246), where there was a devise of land npon 
trust for sale, the proceeds to be considered as part of the personal estate, and 
the trustees allowed part of the land to remain unsold for fifty years, it was held 
that the trust was an express one within the Section in the former Act similar 
to this one, and a decree for the execution of the trust of the unsold land was 
made at the suit of a residuary legatee. This case was reversed npon further 
evidence in the Court above, but the point decided is not affected. 

Putting the matter shortly, it will appear that what is an " express trust " 
is a question to be decided with reference to this particular Statute, and is not 
to be determined by reference to the general distinctions drawn in Courts of 
Equity between trusts, as express, implied, constructive, or otherwise. 

With reference to the point whether time runs as against persons under 
disability, the result of the cases appears to be that time begins to run from 
the date of the estate falling into possession, or the disability coming to an end 
(Thompson v. Simpson, 1 Dr. & War. 489; Attorney- Greneral v. Magdalen 
College, 18 Beav. 239 ; Life Association of Scotland v. Siddall, 3 De G. F. t J. 
58 ; Shaw V. Keighron, 3 Ir. R. Bq. 574 ; Butler v. Carter, L. R., 5 Eq. 276 ; 
Quinton v. Firth, 2 Ir. R. Eq. 396). 

Time, under Section 25 of 3 & 4 Will. lY. c. 27, actually begins to run as 
against a cestui que trust from the moment when a conveyance to a honA fide 
purchaser for value has taken place (Petre r. Petre, 1 Drew. 371). 

With regard to Section 25, Sub*section 2, of 36 & 37 Vict. c. 66, as remarked, 
it appears to be in direct conflict with the provisions of Section 8 of The 
Trustee Act, 1888, which would no doubt prevail as a later enactment. Indeed, 
in none of the cases decided- on that Act since it was passed has it been 
contended that Section 25 of 36 & 37 Vict. c. 66 still continues to govern cases. 

As to Section 10 of 37 & 38 Vict. c. 57, set out above, it is clear a charge 
would not, in the absence of this Section, have been a trust within 36 A 37 Vict, 
c. 66, Section 25, Sub-section 2, as Section 40 of 3 & 4 Will. IV. c. 27 specially 
dealt with such charges, and under it twenty years was the period of limitation ; 
but Section 10 of 37 A 38 Vict. c. 57 places charges, whether secured by a 
trust or not, on the same footing, and they are thus barred at the end of 
twelve years. 

But cases may occur where, though in form a charge, there is really a trust, 
as in the cases of Commissioners of Charitable Donations v. Wybrants (2 Jon. & 
Lat. 182) and Hunt v. Bateman (10 Ir. Eq. R. 360). These cases would now, 
it is apprehended, fall under Section 8 of The Trustee Act, 1888. 



THE TRUST INYESTMEHT ACT, 1889. 

(52 & 53 Vict., Chapter 32.) 

An Act to Amend the Law relating to the Investment of 
Trust Funds. [12th August, 1889. 

BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows: — 

1. This Act may be cited as The Trust Investment short title. 
Act, 1889. 

7. Where the council of any county or borough or investment 
any urban or rural sanitary authority are authorised or fund by 

.,,. , ^iT_ ^1 local aatho> 

required to invest any money for the purpose of a loans rities. 
fund or a sinking fund, any enactment relating to such 
investment shall be modified so far as to allow such money 
to be invested in any of the stocks, funds, shares, or 
securities in which trustees are aiithorised by this Act to 
invest, except that such council or authority shall not 
by virtue of this Section invest in any stocks, funds, 
shares, or securities issued or created by themselves, nor 
in real or heritable securities. 

Provided that it shall not be lawful for any such 
council or authority to retain any securities which are 
liable to be redeemed at a fixed time at par or at any 
other fixed rate, and are at a price exceeding their 
redemption value, unless more than fifteen years will 
elapse before the time fixed for redemption. 

The whole of The Trust Investment Act, 1889, rvith the exception of 
Sections 1 and 7, given ahove^ is repealed by The Trustee Act, 1893 (see 
Section 51 and Schedule). With regard to these unrepealed Sections see the 
r^tes to Section 1 of The Trustee Act, 1893 (infra, p. 31) 
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ARRANGEMENT OF SECTIONS 

OF 

THE TEUSTEE ACT, 1893 

(56 & 57 Vict., Chapter 53.) 



PABT I. 

Investments. 

Section 

1. Anthorised investments. 

2. Purchase at a premiam of redeemable stocks. 

3. Discretion of trastees. 

4. Application of preceding Sections. 

6. Enlargement of express powers of investment. 

6. Power to invest, notwithstanding drainage charges. 

7. Tmstees not to convert inscribed stock into certificates to bearer. 

8. Loans and investments by trastees not chargeable as breaches of trust. 

9. Liability for loss by reason of improper investments. 



PART II. 

Various Powers and Duties op Trustees. 

Appointment of New Trustees. 

10. Power of appointing new trastees. 

11. Betirement of trustee. 

12. Vesting of trust property in new or continuing trustees. 

Purchase and Sale. 

13. Power of trustee for sale to sell by auction, &c. 

14. Power to sell subject to depreciatory conditions. 

15. Power to sell under 37 & 38 Vict. c. 78. 

16. Married woman as bare trustee may convey. 
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VartotM Powers and Liabtlittes. 

Section 

17. Power to authorise receipt of money by banker or aolioitor. 

18. Power to insure building. 

19. Power of trustees of renewable leaseholds to renew and raise money for 

the purpose. 

20. Power of trustee to give receipts. 

21. Power for executors and trustees to compound, &o. • 

22. Powers of two or more trustees. 

23. Exoneration of trustees in respect of certain powers of attorney. 

24. Implied indemnity of trustees. 



PART III. 

Powers of the Court. 

Appointment of New Trtisteee and Vesting Orders. 

25. Power of the Court to appoint new trustees. 

26. Vesting orders as to land. 

27. Orders as to contingent rights of unborn persons. 

28. Vesting order in place of conveyance by infant mortg^agee. 

29. Vesting order in place of conyeyance by heir, or devisee of heir, Ac., 

or personal representative of mortgagee. 

30. Vesting order consequential on judgment for sale or mortgage of land. 

31. Vesting order consequential on judgment for specific performance, &c. 

32. Effect of vesting order. 
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THE TEUSTEE ACT, 1893. 

(56 & 57 Vict., Chapter 53.) 

An Act to Consolidate Enaotments relating to Trustees. 

[22nd September, 1898. 

BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : — 

PART I. 

Inyibthents. 

1. A trustee may, unless expressly forbidden by the Authorised 
instrument (if any) creating the trust, invest any trust ments. 
funds in his hands, whether at the time in a state of 
investment or not, in manner following: that is to say — 

(a) In any of the Parliamentary stocks or public 
funds or Government securities of the United 
Kingdom: 

(6) On real or heritable securities in Great Britain 
or Ireland: 

(c) In the stock of the Bank of England or the Bank 

of Ireland : 

(d) In India Three-and-a-half per cent, stock and 

India Three per cent, stock, or in any other 
capital stock which may at any time hereafter 
be issued by the Secretary of State in Council 
of India under the authority of Act of Parlia- 
ment, and charged on the revenues of India: 
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(e) In any securities the interest of which is for the 
time bein^ guaranteed by Parliament: 

(/) In consolidated stock created by the Metropolitan 
Board of Works or by the London County 
Council, or in debenture stock created by the 
Receiver for the Metropolitan Police District: 

(g) In the debenture or rentcharge or guaranteed or 
preference stock of any railway company in Great 
Britain or Ireland incorporated by special Act of 
Parliament, and having during each of the ten 
years last past before the date of investment paid 
a dividend at the rate of not less than three 
per centum per annum on its ordinary stock: 

(h) In the stock of any railway or canal company in 
Great Britain or Ireland whose undertaking is 
leased in perpetuity or for a term of not less than 
two hundred years at a fixed rental to any such 
railway company as is mentioned in Sub-section (gr), 
either alone or jointly with any other railway 
company : 

(i) In the debenture stock of any railway company in 
India the interest on which is paid or guaranteed 
by the Secretary of State in Council of India : 

(j) In the "B" annuities of the Eastern Bengal, the 
East Indian, and the Scinde Punjaub and Delhi 
Railways, and any like annuities which may at any 
time hereafter be created on the purchase of any 
other railway by the Secretary of State in Council 
of India, and charged on the revenues of India, 
and which may be authorised by Act of Parliament 
to be accepted by trustees in lieu of any stock held 
by them in the purchased railway ; also in deferred 
annuities comprised in the register of holders of 
annuity Class D, and annuities comprised in the 
register of annuitants Class C, of the East Indian 
Railway Company: 
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(A;) In the stock of any i-ailway company in India upon 
which a fixed or minimum dividend in sterling is 
paid or guaranteed by the Secretary of State in 
Council of India, or upon the capital of which the 
interest is so guaranteed: 

(J) In the debenture or guaranteed or preference stock 
of any company in G-reat Britain or Ireland, 
established for the supply of water for profit, and 
incorporated by special Act of Parliament or by 
Royal Charter, and having during each of the 
ten years last past before the date of investment 
paid a dividend of not less than five pounds per 
centum on its ordinary stock : 

(m) In nominal or inscribed stock issued, or to be issued, 
by the corporation of any municipal borough 
having, according to the returns of the last census 
prior to the Aate of investment, a population 
exceeding fifty thousand, or by any county council, 
under the authority of aijy Act of Parliament or 
Provisional Order: 

(n) In nominal or inscribed stock issued or to be issued 
by any commissioners incorporated by Act of 
Parliament for the purpose of supplying water, 
and having a compulsory power of levying rates 
over an area having, according to the returns of 
the last census prior to the date of investment, a 
population exceeding fifty thousand, provided that 
during each of the ten years last past before 
the date of investment the rates levied by such 
commissioners shall not have exceeded eighty per 
centum of the amount authorised by law to be 
levied: 

(o) In any of the stocks, funds, or securities for the 
time being authorised for the investment of cash 
under the control or subject to the order of the 
High Court, 

and. may also from time to time vary any such investment. 
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Section 1. — This Section substantially replaces Section 3 of The Tmst 
Inyestment Act, 1889 (52 & 63 Yict. c. 32), the whole of which Act, with the 
exception of Sections 1 and 7, is repealed by the present Act (see Section 51 
and the Schedale). 

This Section applies as well to trosts created before as to trusts created 
after the passing of the Act, and the powers thereby conferred are in addition 
to the powers conferred by the instrument (if any) creating the trust (see 
Section 4, infray p. 33). 

The case of there being no instrument creating the trust is expressly 
contemplated by this Section, and it is conceived that the word " trustee " 
includes not only an express trustee, but also a person having in his hands 
moneys which by the rules of equity are impressed with a trust, and which 
by those rules he is bound to invest (see in re National Permanent Mutual 
Benefit Building Society, 43 Ch. D. 431 ; in re Manchester Boyal Infirmary, 
Manchester Royal Infirmary v. Attorney- General, 43 Ch. D. 420; and the 
definition of the expression " trustee " in Section 50 of the present Act). 

" Trustee " applies not only to a sole trustee, but also to the case of 
several trustees. — See The Interpretation Act, 1889 (52 & 63 Vict. c. 63), 
Section 1, Sub-section 1 (b). 

" Unless expressly forbidden by the instrument (if any) creating the trust." — 
The effect of these words is, where the trust was^ created before the passing 
of the Act, and the trust instrument expressly forbids investment in any 
particular security specified in this Section, or expressly forbids investment in 
other than certain named securities, to debar Ihe trustees from investing, in 
the one case in the excluded security, and in the other in any securities other 
than those indicated in the trust instrument; and where the trust is created 
after the passing of the Act, to enable the creator of the trust to exclude the 
operation of this Section, and to preclude the trustees from investing the trust 
fund in securities other than those pointed out by the trust instrument. 

In a case where a testator gave to his trustees all the property that he was 
then possessed of or might thereafter possess, the same to be sold or realised 
(except his Great Eastern Railway Stock, which it was his will »hould not be 
altered or sold), and the proceeds thereof invi^ted iq. specified, securities, it 
was held by Mr. Justice North that, notwithstanding that certain securities 
were specifically indicated by the testator, the trustees might invest the 
proceeds of conversion in any of the investments authorised by this Section, 
since there was no express prohibition against such investment contained in 
the Will, and Section 4 of this Act expressly provided that the power 
conferred by this Section should be in addition to the power conferred by 
the instrument, if any, creating the trust {re Wm. Norris deceased, Lambert v, 
Norris, heard before the Judge in Chambers on the 29th of June, 1896). 

Similar words were inserted in The Trust Investment Act, 1889, but no 
iuch proviso was contained in Section 11 of Lord St. Leonard's Act (23 & 24t Yict. 
c. 38), which was repealed by the last-mentioned Act, and enabled trustees 
having power to invest upon Government securities or upon Parliamentary 
stocks, funds, or securities to invest upon any of the stocks, funds, or secaxities 
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in or npon which, hj general order, cash under the control of the Conrt might 
from time to time be inyested. 

It may be nsefnl to bear in mind that Section 27 of The National Debt 
(Conversion) Act, 1888 (51 Yict. c. 2), provided that when any stock converted 
or exchanged by virtue of that Act into new stock was held by a trustee, 
such trustee should be at liberty to sell the same, and to invest the proceeds 
arising from such sale in any of the securities for the time being authorised 
for the investment of cash under the control of the High Court, notwithstanding 
anything to the contrary contained in the instrument creating the trust. 

The word ** instrument " in this Act includes Act of Parliament (see 
Section 50). 

"Invest." — Where a testator has directed a fund to be set apart and 
appropriated by the trustees of his Will for some particular purpose — as, for 
instance, to provide for an annuity — ^the power of investment g^ven by this 
Act does not apparently authorise them at their discretion to invest in any 
of the investments mentioned in this Section; but the appropriation must be 
made by investing the necessary sum in the investments specifically pointed 
out by the Will, or, if the Will is silent as to the mode of investment, in 
New Consols, treating the interest at two and a half per cent, (tn re Owthwaite, 
Owthwaite v, Taylor [1891], 3 Ch. 494). 

A power enabling trustees to invest in *^ such stocks, funds, and securities 
as they should think fit ** must be read as meaning " honestly think fit " 
(re Smith, Smith v. Thompson [1896], 1 Ch. 71). 

"Trust Funds." — It was held by Mr. Justice North, in the case of in re 
National Permanent Mutual Benefit Building Society (43 Ch. D. 431), that the 
funds of a benefit building society invested in the name of the society, or in 
the names of trustees who have no power of investment independently of the 
Act, are not trust funds within this Section. 

However, it has since been enacted by Section 17 of The Building Societies 
Act, 1894 (57 & 58 Yict. c. 47), which came into operation on the 1st of January, 
1895, that " the powers of investment under Section 25 of The Building Societies 
Act, 1874, shall include power to invest in or upon any security upon which 
trutftees are for the time being authorised by law to invest." 

It is apprehended that whenever a fund is standing in the name of a 
trustee who has a power of investment over it, either by the terms of the 
trust instrument or by law, such a fund, even though held for charitable purposes, 
is a trust fund within this Section, and so far as there is no prohibition in 
the trust instrument the power conferred by this Section is applicable (tn re 
Manchester Royal Infirmary, Manchester Royal Infirmary v. Attorney- General, 
43 Ch. D. 420). 

" Whether at the time in a state of investment or not." — These words were 
not contained in The Trust Investment Act, 1889 (52 & 53 Yict. c. 32), and 
they are no doubt inserted in this Act for the purpose of obviating the question 
which was raised in the case of tn re Dick, Lopes v. Hume-Dick ([1891] 
1 Ch. 423; aflEbrmed in the House of Lords as Hume i;. Lopes [1892], 
App. Cas. 112). 
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Suh'Section (a). — " Parliamentaiy Stocks." — Ifc was said by Vice-Chancellor 
Sir W. Page Wood that in order to come within the description " Government 
or Parliamentary stocks or pablic funds," a fund onght to be either managed 
by Parliament, or paid oat of the revenues of the British Government, or at least 
guaranteed by that Government (Brown v. Brown, 4 K. & J. 704, 706). 

" Public Funds." — These words in strictness mean the funds provided by 
various Acts of Parliament for the payment of the annuities granted by the 
Gh)vemment and forming part of the National Debt, and include only Govern- 
ment Annuities (Slingsby v, Grainger, 7 H. L. C. 273, 285). 

" Government Securities." — This expression includes Bank Annuities 
(ex parte A Projected Undertaking Ac, 11 Jar. 160), and it probably extends 
to Exchequer Bills, though the question is not free from doubt, since it has 
been decided differently in two cases (see ex parte Chaplin, 3 T. & C, Exch. 
397, and ex parte South Western Hallway Co., 9 Jur. 660). 

For a list of GK)vemment Securities see Appendix III., Part 1. 

Suh'Section (b). — This Sub-section does not enable trustees to invest in the 
purchase of real estate, but only on mortgage of it. 

*' Real or Heritable Securities." — Without reference to statutory enactment, 
a power to invest on real securities only authorises a mortgage of fee simple 
or copyhold lands in England or Wales. 

By Section 9 of The Trustee Act, 1888 (51 & 52 Vict. c. 59), trustees having 
power to invest in real securities were authorised, and were to be deemed 
always to have had authority, to invest upon mortgage of leasehold property 
held for an unexpired term of not less than two hundred years, and not 
subject to any reservation of rent greater than one shilling a year, or to 
any right of redemption, or to any condition for re-entry, except for 
nonpayment of rent. That Section, however, is, for the purpose of 
consolidation, repealed by the present Act, and replaced by Section 6 thereof. 
As to how far Section 6 affects the general power of investing on real 
securities given by this Sub-section see Section 5 and the notes thereto, 
infraj p. 33 et seq. 

Trustees advancing trust money on the security of copyholds ought not to 
rely upon a mere covenant to surrender, but should see that a surrender is 
actually made (see Wyatt v. Sharratt, 3 Beav. 498) 

As to how far trustees are justified in making advances on the security 
of undivided shares or of reversions see Lewin's " Law of Trusts," 9th edition, 
p. 363. 

With regard to the making of advances on the security of undivided 
shares, it must be borne in mind that such a mode of investment involves a 
complication with the rights of others which may ultimately lead to litigation 
and a reduction in the value of the security. 

In the absence of an express authority, it is a breach of trust for trustees 
having the ordinary power to invest on "real securities" to invest on a 
contributory mortgage (see Webb v, Jonas, 39 Ch. D. 660, and Field v. 
Field [1894], 1 Gh. 425, 429). 
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Trustees are not justified in adyancing tmst money npon a second mortgage 
(Norris v. Wright, 14 Bear. 308, and Drosier v. Brereton, 15 Bear. 226), or npon 
a deposit of title deeds (Swaffield v. Nelson, W. N. [1876] 255) ; bnt they 
would probably be jnstified in making a loan upon the secority of a sab- 
mortgage if they got the legal estate and stood in the shoes of the original 
mortgagee with regard to the power contained in or arising under the original 
mortgage deed (see Smethurst v. Hastings, 30 Ch. D. 400). 

" Heritable." — This word seems to be introduced with reference to real 
property in Scotland. Heritable property in Scotland does not, however, in 
all respects correspond with what is known as real property in England: 
for instance, by Scotch law leases, even for a fixed term, are heritable unless 
the destination expressly * excludes heirs (see Paterson's " Compendium of 
English and Scotch Law,'* Section 715). 

This Act is not to extend to Scotland : that is to say, it is not to affect 
Scotch trustees or the Scotch law of trusts (see Section 52). It is conceived, 
however, that English or Irish trustees would, since the Sub- section now 
under consideration extends to "real or heritable securities in Great Britain 
or Ireland," be justified in making advances upon the security of property in 
Scotland which was essentially of a real character; but it is very doubtful 
whether they should be advised to do so, having regard to the great 
difference in Scotland in the law of real property and the practice of 
conveyancing. * 

'^ Ireland." — Trustees having power to advance trust money on lands in 
Ireland might invest it upon mortgage of leaseholds perpetually renewable 
with a head-rent, because that is a common tenure of land in Ireland (see 
Macleod v, Annesley, 16 Beav. 600), or upon lands held upon fee farm grants 
made under the provisions of 12 & 13 Yict. c. 105, and 31 & 32 Yict. c. 62, 
the effect of such grants being to convert the renewable leasehold tenure into 
a tenure in fee simple. 

The law requires of a trustee investing the moneys of his trust upon mortgage 
security the same degree of diligence that a man of ordinary prudence would 
exercise in the management of his own affairs (Learoyd v. Whiteley, 12 App. 
Cas. 727, 733, and Bae v. Meek, 14 App. Cas. 558, 569, 570). 

Sub-section (c). — Bank Stock, however, was not at one time considered as 
a proper security for investment of trust moneys (Trafford r. Boehm, 3 Atk. 

AAfk AAA,\ 

The Bank of Ireland was established by Royal Charter in 1783, and holds 
in Ireland a position analogous to that of the Bank of England, the €k)vemment 
accounts being kept there. 

For particulars as to Bank Stock, see Appendix III., Part 2. 

Sub-section (d). — For a list of India Stocks see Appendix III., Part 3. 

Svb-9eetxon (e). — In the case of in re National Permanent Mutual Benefit 
Building Society (W. N. [1890] 117) North, J., said that he thought that interest 
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which was charged by Act of Parliament primarily upon a particular fond 
was not "gnaranteed by authority of Parliament." 

For a list of Stocks with Parliamentary guaxsjitee see Appendix III., Part 4. 

8vh-8ection (/). — For a list of and information concerning the Stocks included 
in this Sub-section see Appendix III., Part 6. 

Sub-section (g), — See Sub-section (o) and the notes thereto. As to Railway 
Companies of the United Kingdom which fall under this Sub-section see 
Appendix III., Part 6. 

Sub-section {h), — As to Stock which falls within this Sub-section see 
Appendix III., Part 7. 

Trustees must exercise caution when investing under this Sub-section. 
The London Stock Exchange list of railways leased at fixed rentals is not 
altogether reliable, since some of the railways there mentioned hare not 
been leased, but have been actually transferred to and vested in other railways. 
Prior to investment reference should be made to the lessor company or 
companies. 

The expressions "leased in perpetuity" and "fixed rental" will probably 
need judicial interpretation. 

Svh-section (i). — As to Indian Railways falling within this Sub-section see 
Appendix III., Part 8. 

Svib-section {j), — It will be observed that this Sub-section, authorising, 
as it does, investments in deferred annuities comprised in the Register of Holders 
of Annuity Class D, and annuities comprised in the Register of Annuitants 
Class C, of the East Indian Railway Company, is more extensive than the 
Sub-section of The Trust Investment Act, 1889, which it refAaces. As to these 
annuities see Appendix III., Part 9. 

Sibb-section {k). — This Sub-section is also somewhat wider in its terms than 
the Sub-section for which it is substituted; and see Appendix III., Part 10. 

Sub-section (I). — For information as to Water Companies falling within this 
Sub-section see Appendix III., Part 11. 

The words " company incorporated by Act of Parliament," do not include 
a company incorporated by registration under The Companies Act, 1862 (see 
in re Smith, Davidson v. Myrtle [1896], 2 Ch. 590). 

Sub-section (m). — ^As to the effect of Sub-section 3 of Section 5 of this Act 
on the power of investment conferred by Sub-section (m) see Section 6 
and the notes thereto, infra, p. 33 et seq. 

For information as to the Stocks which fall within this Sub-section see 
Appendix III., Part 12. 

Svh-section (n). — ^As to Stocks falling within this Sub-section see Appendix III., 
Part 13. 
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- Sub-section (o). — The inyestment of cash under the control of or subject 
to the order of the Conrt is now regnlated by Bole 17 of Order XXII. of the 
Bnles of the Supreme Court. 

The following are the investments authorised : — 

Two-and-three-qnarters per Cent. Consolidated Stdck (to be called after 

the 5th April, 1903, Two-and-a-half per Cent. Consolidated Stock). 
Consolidated Three Pounds per Cent. Annuities. 
Reduced Three Pounds per Cent. Annuities. 
Two Pounds Fifteen Shillings per Cent. Annuities. 
Two Pounds Ten Shillings per Cent. Annuities. 

Local Loans Stock under The National Debt and Local Loans Act, 1887. 
Exchequer Bills. 
Bank Stock. 

India Three-and-a-half per Cent. Stock.* 
India Three per Cent. Stock. 

Indian Guaranteed Bailway Stocks or Shares: provided in each case 
that such Stocks or Shares shall not be liable to be redeemed 
within a period of fifteen years from the date of investment. 
Stocks of Colonial Governments guaranteed by the Imperial Gk>vem- 

ment. 
Mortgage of freehold and copyhold estates respectively in England 

and Wales. 

Metropolitan Consolidated Stock, Three Pounds Ten Shillings per Cent. 

Three per Cent. Metropolitan Consolidated Stock. 

Debenture, Preference, Guaranteed, or Bentcharge Stocks of Bailways 

in Great Britain or Ireland, having for ten years next befoi^ 

the date of investment paid a Dividend on Ordinary Stock or 

Shares. 

Nominal Debentures or Nominal Debenture Stock under The Local 

Loans Act, 1876: provided that in each case such Debentures or 

Stock shall not be liable to be redeemed within a period of 

fifteen years from the date of investment. 

It will be seen that the investments authorised by the Order of Court are 

almost all included amongst the investments directly authorised by this Act. 

The following differences, however, between the provisions of the Act and 

the directions contained in the Order of Court will be noticed : (1) The Act 

requires that in order to qualify the debenture, or rentcharge, or guaranteed, 

or preference stock of a railway in Great Britain or Ireland as a fit investment 

for trust funds, the railway company should, during each of the ten years 

last past before the date of investment, have paid a dividend of not less than 

three per cent, per annum on its ordinary stock, but the Order of Court only 

requires a dividend to have been paid for ten years next before the date of 

investment, and is silent as to amount. (2) The Order of Court extends to 

Indian Guaranteed Bailway stocks or shares, provided that in each case such 

stocks or shares shall not be liable to be redeemed within fifteen years from the 

date of investment, whilst Sub-section (t) of this Section only includes debenture 
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stock the interest on which is paid or guaranteed by the Secretary of State 
in Council of India. (3) The Order of Conrt extends to nominal debentures 
and nominal debenture stock issued under The Local Loans Act, 1875, but the 
Act only extends to nominal or inscribed stock (see Sub-section [y»]). 

Questions will no doubt arise as to these differences between the powers 
giFen by the Sub-section above referred to and those given by reference to 
the Order of Court. It is submitted, however, that the powers given by the 
Act directly, and those given by reference to the Order of Court, are not 
inconsistent, but that it is the intention of the Act that the powers given by 
the Sub-sections should be permanent, and so have continuing effect in the 
event ^ of the Order of Court, which is temporary in its nature, being altered 
or annulled. 

Indian railway investments, to fall within the authority, of the Act, whether 
under the provisions of Sub-section (i) or under the reference to the Order 
of Court, must not be liable to be redeemed within fifteen years of the 
date of purchase at par, or at some other fixed rate (see infray Section 2, 
Sub-section 2). 

If any question should arise with regard to the word "guaranteed," used 
in the Order of Court . with reference to Indian Railways, the Courts would 
in all probability hold that it must be construed as having the same meaning 
as that attached to it in Sub-section (t) of this Section. It must be borne in mind 
also that the restriction as to price contained in Sub-section 2 of Section 2 
of this Act applies to all investments in stock of the kind mentioned in Sub- 
section (i) made under the powers of this Act, whether given directly by that 
Sub-section, or by the reference in Sub-section (o) to the Order of Court. 

After the passing of the Act it was suggested that trustees who might 
invest in securities authorised by this Section, but having a qualification 
attached to them — as, for instance, in railway stock under Sub-section (g) — would, 
in the event of the investment ceasing to be an investment in which a trustee 
would be authorised in investing under the powers of the Act, be liable for 
breach of trust in continuing to hold such securities. By Section 4, however, 
of The Trustee Act, 1893, Amendment Act, 1894 (57 'V'ict. c. 10), it is provided 
that " a trustee shall not be liable for breach of trust by reason only of his 
continuing to hold an investment which has ceased to be an investment 
authorised by the instrument of trust or by the general law." 

But the Section of the Amendment Act referred to has been held to have 
no retrospective operation, so as to exempt trustees from liability for a breach 
of trust committed before the passing of the Act in retaining an investment 
not authorised by the instrument of trust or by the general law (in re 
Chapman, Cocks v. Chapman [1896], 1 Ch. 323). 

'• And may also from ttTne to time vary any • siich investments — This 
enables trustees to vary any investments made upon any such stocks, funds, 
or securities as are specified in this. Section, without regard to the time at 
which the investment may have been made (Hume v. Lopes [1892], App. Cas. 
112, which overrules in re Manchester Royal Infirmary, infra). The power, 
however, does not extend to any investment in stocks, funds, or securitiea 
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other tkan those mentioned in the Section (in re Dick, Lopei v. Hnme- 
Dick [1891], 1 Ch. at p. 433, by Kay, L. J.), and therefore where the instrument 
creating the trust gives a wider range of investment than that given by the 
Act an express power to vary investments should be inserted. 

It was held by Kekewich, J., in the case of in re Walker, Walker v. Walker 
(59 L. J., Ch. 386), that when a trust legacy has been appropriated, it is a breach 
of trust to vary the investment without reasonable cause, and upon the legacy 
falling into possession the trustee is liable to indemnify the legatee against any 
loss resulting from the chang^e of investment. 

It must be borne in mind that Sections 1 and 7 of The Trust 
Investment Act, 1889, are still unrepealed. The bodies referred to in 
.Section 7 of that Act will have to consider the effect of the repeal of the 
Sections enumerating the authorised investments. It is apprehended that 
Sub-section 1 of Section 38 of The Interpretation Act, 1889 (52 & 53 Vict. c. 63), 
applies, and that Section 7 of the Act of 1889 must henceforth be construed 
as referring to the stocks, funds, shares, or securities in which trustees are 
authorised by the present Act to invest (see in re Manchester Royal Infirmary, 
Manchester Royal Infirmary v. Attorney- General, 43 Ch. D. 420, at p. 427). 

On reference to Section 7 of The Trust Investment Act, 1889 (antey p. 17), 
it will be noticed that the bodies therein referred to are, in accordance 
-with a well-recognised principle^ of municipal legislation, debarred from 
investing in any stocks, funds, shares, or securities issued or created by 
themselves, or in real or heritable securities. 

2. (1) A trustee may under the powers of this Act Purchase at 
invest in any of the securities mentioned or referred to Jf^^Seem^ 
in Section One of this Act, notwithstanding that the *^^® stocks. 
same may be redeemable, and that the price exceeds the 
redemption value. 

(2) Provided that a trustee may not under the powers 
of this Act purchase at a price exceeding its redemption 
value any stock mentioned or referred to in Sub-sections 
(g), (t)> (^)» (0» 8;nd (m) of Section One, which is liable 
to be redeemed within fifteen years of the date of purchase 
at par or at some other fixed rate, or purchase any such 
stock as is mentioned or referred to in the Sub-sections 
aforesaid, which is liable to be redeemed at par or at some 
other fixed rate, at a price exceeding fifteen per centum 
above par or such other fixed rate. 

(3) A trustee may retain until redemption any redeem- 
able stock, fund, or security which may have been 
purchased in accordance with the powers of this Act. 
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Section 2. — By the roles of equity tmiteeB, however ample their powers of 
inrestment, were not justified in investing in determinable securities 
(Stewart v. Sanderson, L. B., 10 Eq*'26). This Section, however, authorises the 
investment of trust funds in any of the securities mentioned or referred to 
in Section 1 of this Act, notwithstanding that the same may be redeemable, 
and that the price exceeds the redemption value, but so, nevertheless, that 
trustees are not to. invest in any stock mentioned or referred to in Sub> 
sections (gr), (t)* (^)i (Oi ^^'^ (j") ^^ Section 1, at a price exceeding its 
redemption value, if such stock is liable to be redeemed within fifteen years 
from the time of investment at par, or at some other fixed rate, or invest 
in any such stock as is mentioned or referred to in those Sub-sections if it 
is liable to be redeemed at par or at some other fixed rate, and its price 
exceeds fifteen per cent, above par or such other fixed rate. 

Notwithstanding, however, the provisions of this Section the Court, in 
exercising its discretion with regard to the investment of cash under its 
control, would probably, in most cases, give preference to irredeemable 
securities (Roberts v. Morgan, 23 L. B. Ir. 118, and re Phelan, ibid, 336). 

Trustees, in exercising the power of investment g^ven by this Act, should, 
whilst looking to the circumstances of the case and the position of the 
parties beneficially entitled, bear in mind that it is their duty, as far as 
may be, to keep the fund intact for the persons entitled in remainder 
(Hume V. Bichardson, 4 De G. F. & J. 29). 

Sub-section 3. — This enables trustees to retain redeemable securities until 
the time fixed for redemption without incurring any liability for loss 
occasioned thereby to the trust estate. Trustees, however, when retaining 
redeemable securities, must act in good faith and without negligence. 

^>»cretk)n 8, Everj power conferred by the preceding Sections 

shall be exercised according to the discretion of the 
trustee, but subject to any consent required by the 
instrument, if any, creating the trust with respect to the 
investment of the trust funds. 

Section 3. — "According to the discretion of the trustee." — The Court will 
not interfere with the discretion of trustees in the exercise of a power to 
vary securities unless such power is exercised in an improper manner or upon 
unreasonable grounds (Lee v. Young, 2 Y. & C. C. 532). 

"Subject to any consent required by the instrument, if any, creating the 
trust." — If consent be necessary to the exercise of the power, it must be 
procured in strict accordance with the requirements of the trust instrument. 
A prospective consent is bad, and would not protect trustees if charged with 
breach of trust (Child v. Child, 20 Beav. 50). So a subsequent consent will 
not exonerate the trustees (Bateman v. Davis, 3 Madd. 98), unless the person 
whose consent is necessary by some act of his afterwards shows his acquiescence, 
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as where fae reoairea dividends arising from the new investment without 
objection (Stevens v. Bobertsqn, 37 L. J„.N. S., Ch. 499, and re Massingberd, 
Clark V. Trelawney, 63 L. T., N. S. 296). And in some cases subsequent 
acquiescence would be ineffectual to shield the trustees — as, for instance, 
where the in8trum0nt creating the trust expressly requires a previous consent 
to any investment by the trustees (see Stevens v. Robertson, sttpra). If the 
trckst instrument requires the consent to be in writing, that requirement 
should be strictly complied with (Cocker v. Quayle, 1 Buss. & My. 635, and 
Worthington v. Evans, 1 S. & S. 165). Consent will be presumed after a 
considerable lapse of time (re Adrian Birch, 17 Beav. 858). 

4. The preceding Sections shall apply as w«ll to trasts Application 
ci*eated before as to trasts created after the passing of ceding 
this Act, and the powers thereby conferred shall be in *^"*' 
addition to the powers conferred by the instrument, if any, 
creating the trust. 

Section 4. — " And the powers thereby conferred shall be in addition to the 
powers conferred by the instrument, if any, creating the trust." — Having 
regard to these words, the true mode of construing the power of investment 
given by the preceding Sections is to read into the instrument creating the 
trust the various enumerated securities, unless they are excluded by the express 
language of such instrument (tt» re Dick, Lopes v. Hume-Dick [1891], 1 Ch. 423, 
at p. 429, by Fry, L. J.; and Hume v. Lopes [1892], App. Cas. 112, at p. 117, 
by Lord Field). 

5. (1) A trustee having power to invest in real Kni«rj<e- 
seourities, unless expressly forbidden by the instrument express 
creating the trust, may invest and shall be deemed to ^vestment. 
have always had power to invest — 

(a) On mortgage of property held for an unexpired 
term of not less than two hundred years, and not 
subject to a reservation of rent greater than a 
shilling a year, or to any right of redemption or 
to any condition for re-entry, except for non- 
payment of rent ; and 

(b) On any charge, or upon mortgage of any charge, 

made under The Improvement of Land Act, 1864. Jf n^^'^ 

(2) A trustee having power to invest in the mortgages 
or bonds of any railway company or of any other description 
of company may, unless the contrary is expressed in the 
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instrument authorising tlie investment, invest in the deben- 
ture stock of a railway company or such other company as 
aforesaid. 

(3) A trustee having power to invest money in the 
debentures or debenture stock of any railway or other 
company may, unless the contrary is expressed in the 
instrument authorising the investment, invest in any 
nominal debentui^es or nominal debenture stock issued 

38 A 89 Vict, under The Local Loans Act, 1875. 

c. 83. 

(4) A trustee having power to invest money in securities 
in the Isle of Man, or in securities of the government of a 
colony, may, unless the contrary is expressed in the instru- 
ment authorising the investment, invest in any securities 
of the Qt)vemment of the Isle of Man, under The Isle of 

48 4 44 Vict. Man Loans Act, 1880. 

C. 8, 

(5) A trustee having a geneitil power to invest trust 
moneys in or upon the security of shares, stock, mortgages, 
bonds, or debentures of companies incorporated by or acting 
under the authority of an Act of Parliament, may invest in 
or upon the security of mortgage debentures duly issued 
under and in accordance with the provisions of The 

c. 78. * Mortgage Debenture Act, 1865. 

Section 5. — It has been said that this Section does not operate so as to 
enlarge the general statutory powers of investment conferred by Section 1 of the 
Act, but is only applicable to cases where the powers of investment referred to 
are expressly given by a trust instrument, and this, save, perhaps, with regard 
to Sub-section 1, is in all probability the correct view of the scope and 
intention of the Section. Although no general rule can, by reason of the 
uncertainty of the practice as to the insertion of the marginal notes of Acts 
of Parliament on the Rolls of Parliament, be laid down as to how far the 
marginal notes of an Act can be used in interpreting it (see the remarks of | 

Jessel, M. B., in Sutton v. Sutton, 22 Ch. D. 511, at p. 513, dissenting from | 

in re Yenour's Settled Estates, Yenour v. Sellon, 2 Ch. D. 522), the marginal | 

note of this Section certainly refers only to " the enlargement of express 
powers of investment." Moreover, some of the Sub-sections are clearly 
applicable only to cases where an express power is given, and it will be 
observed that Sub-section 1 refers, not like Section 1 of the Act to " the 
instrument (if any) creating the trust," but simply to " the instrument 
creating the trust," and that in Sub-sections 2, 3, and 4 reference is 
expressly made to " the instrument authorising the investment." It is however 
suggested that a trustee who takes a power of investment under his trast 
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instrument, and is not expressly excluded from investment in real seonrities, 
is within the scope of Sub-section 1, since that Sub-section makes no reference 
to " the instrument authorising the investment," but speaks only of ** the instru- 
ment creating the trust," and the true mode of construing the powers of investment 
g^ven by Section 1 of the Act is to read into the trust instrument the various 
enumerated securities (see Section 4, sifpra, and the notes thereto). 

Subsection 1 (a). — This Sub^section replaces Section 9 of The Trustee 
Act, 1888 (51 & 52 Vict. c. 59), which Act, with the exception of Sections 
1 and 8, is repealed by the present Act. 

Prior to the passing of The Trustee Act, 1888, and the cases mentioned 
below, the opinion of conveyance™ and teit-book writers was in favour of 
the view that " securities upon chattel interests for long terms of years not 
burdened with rent or covenants, such as the terms created by settlement or 
Will, with a view to raising money for portions or other purposes of family 
provision, were a suitable mode of investment of money authorised to be 
invested on real security " (Davidson's " Precedents and Forms in Convey- 
ancing," vol. 3, p. 37 ; and " Lewin on the Law of Trusts," 8th edition, p. 337, 
Section 57). In the case of in re Chennell (8 Ch. 492, at p. 507), Jessel, M. R., 
is repeated to have said that such an investment " would be justified if the 
leaseholds were held at a peppercorn rent for a long term without covenants 
and without impeachment of waste " ; bot on this obiter dictum being brought 
to his notice in in re Boyd's Settled Estates (14 Ch. D. 626) he expressed his 
opinion that, as a general rule, long terms of years did not answer the descrip- 
tion of "real securities." In this state of uncertainty the law remained until 
the case of Leigh v. Leigh (W. N. [1886] 191; 85 W. R. 121), in which 
Stirling, J., held that long leaseholds (in the case in question of 1000 years 
and 1500 years respectively, being terms for raising portions) were not " real 
securities." 

The effect of this Sub-section in cases ^here it applies is similar to that of 
Section 9 of the Act of 1888, and makes an investment upon mortgage of 
property held for a long term of years a " real security." The Sub-section 
too, like the corresponding Section of the Act of 1888, has a retrospective 
operation. 

To bring the term within the meaning of a real security — 

(1) It must at the date of investment being effected have still not less 
than two hundred years to run. 

(2) The rent reserved must not exceed a shilling a year. 

(3) The term must not be subject to any right of redemption. 

(4) The term must not be subject to any condition for re-entry except for 
nonpayment of rent. 

As to (3), the right of redemption here referred to is not the right which 
must of necessity, from the nature of the transaction where a mortgage is 
effected, exist between the trustee, who advances the money, and his mortgagor, 
but a trust or right of redemption affecting the term in favour of the freeholder 
or other person entitled in reversion expectant on the term in que^ion. 
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It would seem that even if the term mortgaged to a trustee complied with the 
conditions making it convertible under The Conveyancing Acts, 1881 and 1882 
(44 & 45 Vict. c. 41, Section 65, and 45 & 46 Vict. c. 39, Section 11), into a 
freehold, the trustee to whom it is mortgaged could not so convert it, as it would 
be improper to allow him to change the nature of his mortgagor's estate. 

8uh-8ection 1 (6). — This is in effect a re-enactment of that portion of 
Section 60 of The Improvement of Land Act, 1864 (27 & 28 Vict. c. 114>; which 
relates to trustees, and is repealed by this Act (see Section 51 and Schedule). 

Sub-section 2. — This is a re-enactment of the authority given to trustees to 
invest in debenture stock by The Debenture Stock Act, 1871 (34 & 35 Vict. c. 27), 
that Act being wholly repealed by the present Act (see Section 51 and Schedule). 

Subsection 3. — This is a re-enactment of Section 27 of The Local Loans Act, 
1875 (38 & 39 Vict. c. 83), such Section being for the purpose of consolidation 
repealed by this Act. 

Sub-section 4. — This is a re-enactment of Section 7 of The Isle of Man Loans 
Act, 1880 (43 & 44 Vict. c. 8) ^ which Section, so far as it relates to trustees, 
is repealed by the present Act (see Section 51 and Schedule). 

Sub-section 5. — This is a re-enactment of Section 40 of The Mortgage 
Debenture Act, 1865 (28 & 29 Vict. c. 78), such Section being repealed by the 
present Act (see Section 51 and Schedule). 

It is provided by The Mortgage Debenture Act, 1865, that a company, to 
entitle it to issue mortgage debentures under the Act, must under its special 
Act, or its Memorandum of Association, be limited to the following objects: — 
1. The making of advances of money upon any of the following securities: — 
(a) Lands, messuages, hereditaments, and real property, and all estates and 
interests therein; (b) Bates, dues, assessments, and impositions upon the 
owners or occupiers of lands or real property imposed by or under the authority 
of any Act of Parliament, public or private. Royal Charter, Commission of 
Sewers or Drainage, or other sufficient legal authority; (c) Charges or 
securities upon or affecting lands, messuages, hereditaments, and real property 
executed, made, given, or issued under the authority of any Act of Parliament, 
public or private. 2. The borrowing of money on transferable mortgage 
debentures or upon one or more of the securities above mentioned. And, 
in addition, the company must have a paid-up capital of not less than £100,000, 
in shares of the nominal value of not less than £50, of which not less than 
one tenth, nor more than one half, must have been paid up. 

Under the provisions of The Mortgage Debenture Act, 1865, and The Mortg^age 
Debenture Amendment Act, 1870 (33 & 34 Vict. c. 20) , the securities upon or in 
respect of which such. mortgage debentures may be founded and issued must be 
securities affecting property in England or Wales of the following description : — 
(a) Lands, messuages, hereditaments, or real property, or some estate or interest 
therein ; (b) Rates, dues, assessments, or impositions upon the owners or occupiers 
of lands, messuages, hereditaments, or real property, imposed by or under the 
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anthority of any Act of Parliament, public or priyate, Boyal Charter, Commission 
of Sewers or Drainage, or other sufficient legal authority; (c) Charges upon 
or affecting lands, messuages, hereditaments, or real property executed, made, 
given, or issued under the authority of any Act of Parliament, public or private. 
But from the securities described in Paragraph (a) are excepted securities 
upon mines or mineral properties, quarries, brickfields, factories, mills, and 
other buildings or works for manufacturing purposes, and also securities upon 
leasehold estates determinable upon a life or lives, and not renewable, or held 
for a term, of which at the date of the security less than fifty years shall be 
unexpired, or which are held at a rent beyond one fourth part of the annual 
value of the property leased as estimated at the date of the security given to the 
company, and verified by the statutory declaration of a surveyor as therein pro- 
vided, or which are subject to any rent beyond a nominal rent or a ground rent. 

6. A trustee having power to invest in the purchase Power to 
of land or on mortgage of land may invest in the purchase notwith. 
or on mortgage of any land, notwithstanding the same is dn^u^ 
charged with a rent under the powers of The Public ° **^*- 
Money Drainage Acts, 1846 to 1856, or The Landed J^^^^^***- 
Property Improvement (Ireland) Act, 1847, or by an 
absolute order made under The Improvement of Land 

Act, 1864, unless the terms of the trust expressly provide 
that the land to be purchased or taken in mortgage 
shall not be subject to any such prior charge. 

Section 6. — The object effected by this Section is the practical re- 
enactment of Section 37 of The Public Mcmey Drainage Act, 1846 (9 & 10 
Vict. c. 101) ; Section 53 of The Landed Property Improvement (Ireland) 
Act, 1847 (10 & 11 Vict. c. 32) ; and Section 61 of The Improvement 
of Land Act, 1864 (27 & 28 Vict. c. 114), severally repealed by this Act 
(see Section 51 and Schedule). 

7. (1) A trustee, unless authorised by the terms of Trustees 
his trust, shall not apply for or hold any certificate to convert 
bearer issued under the authority of any of the following IJtoS'mto 
Acts, that is to say : SbSJ^r*"' 

(a) The India Stock Certificate Act, 1863 ; 26& 27 Vict. 

(b) The National Debt Act, 1870; M&34Vict. 

(c) The Local Loans Act, 1875 ; f *»» vict. 

(d) The Colonial Stock Act, 1877. ^m*^^'*"^- 

(2) Nothing in this Section shall impose on the Bank 
of England or of Ireland, or on any person authorised 
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to issue any such certificates, any obligation to inquire 
whether a person applying for such a certificate is or is 
not a trustee, or subject them to any liability in the 
event of their granting any such certificate to a trustee, 
nor invalidate any such certificate if granted. 

Section 7. — This Section practically re-enacts Section 4 of The India Stock 
Certificate Act, 1863 (26 & 27 Yict. c. 73) ; Section 29 of The National Debt 
Act, 1870 (38 & 34 Vict. c. 71) ; Section 21 of The Local Loans Act, 1875 
(38 & 39 Yict. c. 83) j and Section 12 of The Colonial Stock Act, 1877 
(40 & 41 Yict. c. 59), which are severally repealed by the present Act 
(see Section 51 and Schedule). 

Loannand 8. (1) A trustee lending money on the security of any 

mentsby property on which he can lawfully lend shall not be 
chargeable chargeable with breach of trust by reason only of the 
^troS^**** proportion borne by the amount of the loan to the value 
of the property at the time when the loan was made, 
provided that it appears to the Court that in making the 
loan the trustee was acting upon a report as to the value of 
the property made by a person whom he reasonably believed 
to be an able practical surveyor or valuer instructed and 
employed independently of any owner of the propei'ty, 
whether such surveyor or valuer carried on business in the 
locality where the property is situate or elsewhere, and that 
the amount of the loan does not exceed two equal third 
parts of the value of the property as stated in the report, 
and that the loan was made under the advice of the 
surveyor or valuer expressed in the report. 

(2) A trustee lending money on the security of any 
leasehold property shall not be chargeable with breach of 
trust only upon the ground that in making such loan he 
dispensed either wholly or partly with the production or 
investigation of the lessor's title. 

(3) A trustee shall not be chargeable with breach of 
trust only upon the ground that in effecting the purchase 
of or in lending money upon the security of any property 
he has accepted a shorter title than the title which a 
purchaser is, in the absence of a special contract, entitled 
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to require, if, in the opinion of the Court, the title accepted 
be such as a person acting with prudence and caution would 
have accepted. 

(4) This Section applies to transfers of existing 
securities as well as to new secuidties, and to investments 
made as well before as after the commencement of this 
Act, except where an action or other proceeding was pending 
with reference thereto on the Twenty -fourth day of 
December, One thousand eight hundred and eighty-eight. 

Section 8, Sub-section 1. — This is in effect a re-enactment of Sub-section 1 
of Section 4 of The Trustee Act, 1888, that Section beinf^^ repealed by the 
present Act (see Section 51 and Schedule). The Sub-section referred to is 
in the following terms : — " Ko trustee lending money upon the security of 
any property shall be chargeable with breach of trust by reason only of the 
proportion borne by the amount of the loan to the value of such property at 
the time when the loan was made, provided that it shall appear to the 
Court that in making such loan the trustee was acting upon a report as to 
the valae of the property made by a person whom the trustee reasonably 
believed to be an able practical surveyor or valuer instructed and employed 
independently of any owner of the property, whether such surveyor or valuer 
carried on business in the locality where the property is situated or elsewhere, 
and that the amount of the loan does not exceed two equal third parts of 
the value of the property as stated in such report, and that the loan wa^ 
made under the advice of such surveyor or valuer expressed in such report. 
And this Section shall apply to a loan upon any property of any tenure, 
whether agricultural or house or other property, on which the trustee can 
lawfully lend." There is some difference between the wording of the repealed 
Sub-section and that of the Sub-section of the present Act now under con- 
sideration, and it will bo observed that the provision at the end of the 
repealed Sub-section that the " Section shall apply to a loan upon any property 
of any tenure, whether agricultural or house or other property, on which a 
trustee can lawfully lend," is omitted. The two Sub-sections are, however, it 
is conceived, the same in effect. 

Previously to the passing of The Trustee Act, 1888, the rule was that a 
trustee before advancing trust money on mortgage ought to make due inquiry 
with regard to the value of the property offered as security (Bell v. Turner, 
L. B., 17 Eq. 439), and to have an independent valuation of it made on his 
own behalf (Ingle v. Partridge No. 2, 34 Beav. 411) by a competent valuer, 
with local knowledge sufficient to enable him to arrive at a valuation (Budge 
r. Gummow, 7 Ch. D. 719, see p. 722; Fry v. Tapson, 28 Ch. D. 279), who 
had been instructed that the advance was to be made out of trust money, 
and that it was desired to ascertain the actual value of the property (m re 
Olive, Olive r. Westerman, 34 Ch. D. 70). Trustees infringing the rule. 
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although acting in good faith, were also made liable, sach infringement being 
a breach of triut, and even the employment by them of competent solicitors 
was held to be no excuse, on the ground that the appointment of a com- 
petent valuer was not within the .scope of the solicitor's employment, but 
was a matter as to which the trustees ought to have exercised their own 
judgment (Fry v. Tapson, 28 Ch. D. 268, 280, 282). 

It was also laid down by the Courts of Equity that the amount in pro- 
portion to the value of the property proposed as a security which trustees with 
power to invest upon mortgage ought to advance was two thirds where the 
property was of a permanent value, as freehold land (Stickney r. Sewell, 
1 My. ft Cr. 8 ; Macleod v. Annesley, 16 Beav. 600 ; Ingle v. Partridge No. 2, 
34 Beav. 411 ; Smethurst v. Hastings, 30 Ch. D. 498 ; Learoyd r. Whiteley, 
12 App. Cas. 727, 733), and one half where the property was house property 
(Norris r. Wright, 14 Beav. 291 ; Fry v. Tapson, 28 Ch. D. 268). 

It has been said that the rule was only a general rule (see " Lewin on 
Trusts," 9th ed., p. 357), and not a hard* and fast one (in re Olive, Olive v. 
Westerman, 34 Ch. D. at p. 73 ; Learoyd v. Whiteley, 12 App. Cas. 733, 734) ; 
still a trastee who disregarded it took upon himself a great risk {in re Salmon, 
Priest V. Uppleby, 42 Ch. D. 351, 369, 370). It is clear that, whilst on the 
one hand where trustees, acting in good faith upon the representations of 
competent persons as to the permanency of the value of the mortgaged property, 
or as to an anticipated advance in such value, had to some slight extent infringed 
the rule, they would probably have been protected by the Court, there are 
cases on the other hand where it has been decided that upon certain classes of 
real property — as, for instance, premises depending for their valae upon some 
trade carried on upon them — trustees, according to circumstances, would not be 
justified in making advances at all, or would only be justified in making advances 
far smaller, in proportion to the estimated value, than those authorised by the 
rule (Stickney v. Sewell, 1 My. & Cr. 8 ; Boyds i'. Royds, 14 Beav. 54 ; Stretton i*. 
Ashmall, 3 Dr. 12 ; Budge v. Gummow, 7 Ch. D. 719 ; and Learoyd r. Whiteley, 
12 App. Cas. 733). 

The rules governing advances of trust money were, however, materially 
altered by The Trustee Act, 1888. After the commencement of that Act nd 
ti*ustee who prior to such commencement had advanced or thereafter should 
advance trust money on mortgage security, in accordance with the terms of 
the trust instrument, could be charged with breach of trust, by reason of the 
proportion borne by the amount of the loan to the value of the property forming 
the security, if it were found that the trustee, when making the loan, was 
acting upon a report as to the value made by a person whom the trustee 
reasonably believed to be an able practical surveyor or valuer, instructed and 
employed by the trustee independently of any owner of the property, and 
with a view to the parttcnlar investment (in re' Walker, Walker v. Walker, 
69 L. J., N. S., Ch. 386), whether such surveyor or valuer carried on business 
ill the locality where the property was situated or elsewhere, and that the 
amount of the loan did hot exceed two equal third parts of the value of the 
property as stated in such report. The Trustee Act, 1888, abolished the rule 
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which required the valaer employed to be a person having local knowledge 
and experience (see Budge v. Gummow, uhi suprti). 

It was held by Kekewich, J., in the case of in re Somerset, Somerset v. Earl 
Poulett ([1894] 1 Ch. 231), that the words "beliered to be" in Sub-section 1 of 
Section 4 of The Trustee Act, 1888, do not govern the^ words " instructed and 
employed independently of any owner of the. property," and therefore, in order 
to entitle a trustee lending money on the security of real property to the 
protection of the Section, he must be able to show that the surveyor or valuer 
on whose report he acted was in fact so instructed and employed. 

The rules introduced by Section 4 of the Act of 1888 will continue to govern 
advances of trust money upon mortgage security, since the Section referred to 
is in effect re-enacted and restored by the present Act. 

It might be suggested that the omission from this Sub-section of the 
provision contained in the latter part of Sub-section 1 of Section 4 of the 
Act of 1888, as to the Section applying to a loan on any property of any 
tenure, '* whether agricultural or house or other property," restored the rule 
of equity as to two thirds on land and one half on houses. It is, however, 
submitted that the provision referred to was inserted in the Sub-section of the 
repealed Act by way of abundant caution, rather than because it was absolutely 
necessary, and that the language of the Sub-section of the present Act, at least, 
is sufficient to abrogate the rule without any special provision, for it extends 
to a trustee lending money on the security of any property, if he acts on a 
report as to value in accordance with the terms of the Act, and the amount 
of the loan does not exceed two equal third parts of the value of the property 
as stated in the report. Of course the property upon the security of which 
the advance is made must be of such a kind as the trustee is authorised bv law, 
or by the instrument creating the trust, to invest upon the security of. It 
must also be borne in mind that neither the repealed Act of 1888 nor this 
Sub-section of the present Act has enlarged the powers of trustees as to the 
description of property to be accepted as a security, or absolved them when 
investing trust moneys from using the reasonable caution of prudent men. 

It should be remembered that the duty of a trustee is not to take such care 
only as a prudent man would take if he had only himself to consider; it is 
rather to take such care " as an ordinarily prudent man would take if he were 
minded to make an investment for the benefit of other people, for whom he 
felt morally bound to provide " (in re Whiteley, Whiteley v. Learoyd, 33 Ch. D. 
347, at p. 355). This shows in effect that the true rule which should govern 
the conduct of trustees is that a trustee in performing the duties incident 
to his position should act as an ordinarily prudent man of business would act 
if acting for other persons, with a due regard to the respective positions and 
interests of such persons — a standard far different from that which is supposed 
to be the guide for trustees. 

When trustees have complied with the requirements of the Act as to 
valuation, and have otherwise acted with prudence, they will not, it is conceived 
be liable for loss through subsequent depreciation (in re Whiteley, Whiteley r. 
Learoyd, 33 Ch. D. 347; affirmed 12 App. Cas. 727, 8uh nom. Learoyd r. Whiteley). 
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The position of a tmstee committing an honest breach of tmst has also been 
modified by Section 3 of The Judicial Trustees Act, 1896 (59 & 60 Vict. c. 35). 

The change introduced by the Act of 1888 in the rules of equity as to the 
proportion of the advance to the value of the security was a much needed one, 
and probably relieved the majority of trustees having power to invest on 
mortgage from liability ; for in practice the rule was constantly infringed, as a 
rigid adherence to it would have almost shut out trustees from investments 
on house property, the owners of which would rarely be content with so small 
an advance as one half of the actual value. 

Trustees, notwithstanding the latitude now given them, must not forget their 
usual prudence and circumspection, but bear in mind that they are not warranted 
in advancing trust moneys npop contributory mortgage, or in doing what is 
sometimes done by careless trustees — namely, lending the trust moneys on a 
second, third, or other postponed security. In such cases the law wholly ignores 
the transaction, and the trustee so acting does so at his peril, and must replace 
the money advanced, and make good any loss. 

Subsection 2. — This is a re-enactment of Sub-section 2 of Section 4 of 
the Act of 1888. 

By Section 2 of The Vendor and Purchaser Act, 1874 (37 A 38 Vict. c. 78), 
it was enacted that '' under a contract to grant or assign a term of years, 
whether derived or to be derived out of a freehold or leasehold estate, the 
intended lessee or assign shall not be entitled to call fur the title to the 
freehold." By Section 3 of the same Act it was also provided that " trustees 
who are either vendors or purchasers might buy or sell without excluding the 
application of the Second Section." This Act, for the purposes of consolidation, 
repeals Section 3 of the Act referred to (see Section 51 and Schedule), and 
re-enacts it (see Section 16, infra). 

By Section 13 of The Conveyancing and Law of Property Act, 1881 (44 & 45 
Vict. c. 41), it was enacted that "under a contract to sell or assign a term 
of years derived out of a leasehold interest in land, the intended assign shall 
not have the right to call for the title to the leasehold reversion." 

By Section 66 of the same Act it is provided that trustees, executors, 
and other persons in a fiduciary position are not to be deemed guilty of 
neglect or breach of duty, or become in any way liable for omitting to negative 
in any contract the inclusion of the provisions or stipulations of that Act. 

Trustees, however, were not by either of the Acts referred to relieved, 
when investing on leasehold security, from seeing that the title was in all 
respects a marketable one, and therefore of investigating the lessor^s title. 

The provision made by The Trustee Act, 1888, was much needed, for the 
result of the practice, which had grown up, of inserting in agreements for leases, 
and in the conditions under which leaseholds were sold, a stipulation that pro- 
duction of the lessor's title should not be required, combined with The Vendor 
and Purchaser Act, 1874, and The Conveyancing and Law of Property Act, 1881, 
was practically to debar trustees, unless they were willing to incur the liability 
of being charged as for a breach of trust, from investing on leasehold securities. 
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It must, however, be borne in mind by tmstees that the obligation to 
reqaire production of the lessor's title is not absolutely removed, but only 
where the title accepted is such as in the opinion of the Conrt a person 
acting with prudence and caution would have accepted. And it is conceived 
that, save perhaps in the case where the freehold title is very well known, 
a trustee would not be justified in advancing trust money upon the security 
of a recently granted lease, but should require such length of title to the 
leasehold interest as afforded, from lapse of time and other circumstances, a 
presumption that the lease is subsisting and unimpeachable. 

Sub-section 3. — This is a re-enactment of Sub-section 3 of Section 4 of the 
Act of 1888. 

Before the passing of the Act of 1888 the rule of equity was that 
tmstees, empowered or directed to lay out trust money in the purchase of 
real estate, ought not to accept a title unless strictly marketable, and 
departure from it was only allowed where the title was substantially a 
safe holding one, and the acquisition of the particular property was of 
importance to the trust (re Sheffield and Rotherham Railway Co., 1 Sm. & Giff. 
App. ly.), or where the property purchased was a large one, and the want 
of a marketable title extended only to small and outlying portions of it. 
The rule applicable to trustees having power to advance trust money on real 
or leasehold security was that in so doing they ought to see that the title 
to the projjerty proposed as a security was a marketable one. 

Prior to The Vendor and Purchaser Act, 1874, a title to real estate, to 
be a marketable one, must have gone back over a period of sixty years at 
the least, but the period of forty years has now been substituted by that 
Act, which, by its First Section, enacts as follows : — '* In the completion of 
any contract of sale of land made after the Slst day of December, One 
thousand eight hundred and seventy-four, and subject to any stipulations to 
the contrary in the contract, forty years shall be substituted as the period 
of commencement of title which a purchaser may require, in the place of 
sixty years, the present period of such commencement. Nevertheless, earlier 
title than forty years may be required in cases similar to those in which 
earlier title than sixty years may now be required." 

As to the meaning of the word " land " in Acts of Parliament see Section 3 
of The Interpretation Act, 1888 (52 & 53 Yict. c. 63). 

Before the enactment comprised in Section 2 of The Vendor and Purchaser 
Act, 1874, in order to make -a marketable title to leasehold property (other 
than property held under a bishop's lease), it was necessary to show the 
title to the freehold as well as the title to the term. 

It will be seen, therefore, that before the passing of The Trustee Act, 1888, 
trustees for purchase, in the absence of an express authority in their trust 
instrument, could not with safety purchase real estate uiider a contract 
containing stipulations restrictive of their right to require a title going back 
over a period of forty years at the least (ex parte the Governors of Christ's 
Hospital, 2 Hem. & M. 166, 168) ; and although on purchasing property held 
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for a term of years they might have dispensed with the production of the 
freehold title, they were bound to require a title commencing with the original 
lease, and showing the subsequent assignments. Since the passing of the Act 
of 188S, however, trustees having authority to purchase or invest on the security 
of any property are no longer liable to be charged with breach of trust merely 
for having accepted a title shorter than that which they might legally have 
required. But as the title accepted mast be such as, in the opinion of the 
Court, a person acting with pradence and caution would have accepted, trustees 
must still use circumspection in exercising trusts for purchase or investment, 
and would, it is conceived, be liable for accepting a title commencing at a 
recent date, save perhaps where the title was a very well known one, or, in 
the case of a purchase, where the property wa^ small and its possession of 
importance to the trust. 

The word " property " in this Act includes " real and personal property, and 
any estate and interest in any property, real or personal " (see Section 60, infra), 
and therefore extends, it is apprehended, to leaseholds, so that a trustee 
purchasing or investing on the security of property of that description would, 
where the term wa8 of old creation, be justified in dispensing with the full 
title, provided that the creation of the term were shown, together with the 
mesne assignments for the past forty or fifty years. 

fifub-secfiofi 4.^Thi8 Sub-section is practically a re-enactment of Sub-section 4 
of Section 4 of The Trustee Act, 1888. 

The word " investment " in this Sub-section extends, it is conceived, as well 
to investments in the purchase of as to investments on the security of property 
to which the Section applies. 

It will be observed that the retrospective force given to the Act by this 
Sub-section is not to operate in respect to any investment made before the 
commencement of the Act, where an action or other proceeding was pending 
with reference thereto on the 24th day of December, 1888, the time when the 
Act of 1888 was passed and came into operation. 
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0. (1) Where a trustee improperly advances trust 
money on a mortgage security which would at the time 
of the investment be a proper investment in all respects 
for a smaller sum than is actuallv advanced thereon, the 
security shall be deemed an authorised investment for the 
smaller sum, and the trustee shall only be liable to make 
good the sum advanced in excess thereof with interest. 

(2) This Section applies to investments made as well 
before as after the commencement of this Act, except where 
an action or other proceeding was pending with reference 
thereto on the Twenty-fourth day of December, One 
thousand eight hundred and eighty-eight. 
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Section 9.-^— This is a re-enactment of Section 6 of The Tmstee Act, 1888, 
that Section being repealed by the present Act (see Section 51 and Schedule). 

A trustee is not entitled to the protection afforded hj this Section unless 
the investment which proves deficient was a proper investment at the time 
when .made in all respects other than value (in re Walker, Walker v. Walker, 
59 L. J., Ch. 386). 

The object of the Section is to provide that when a trustee has advanced 
more money on mortgage of a property than was reasonably prudent, and 
the estate fails, then he is not to be chargeable with the whole, but only with 
so much as would have been a loss if the real value at the time of invest- 
ment had been taken, and not the value the trustee put upon it (in re Walker, 
Walker v. Walker, ut supra). Since the passing of the Act of 1888 the proper 
coarse, therefore, has been to value the security, and to charge the trustees 
with any excess in the amount of the loan over the sum which ought properly 
to have been advanced in proportion to the value of the security at the 
time when the advance was made. 

Where this Section does not apply, the practice of the Courts, where the 
security is deficient, is to order the security tq be realised and to charge the 
trustees with the insufficiency (Stickney v. Sewell, 1 My. & Cr. 8; Ingle v. 
Partridge No. 2, 34 Beav. 411 ; in re Whiteley, Whiteley v. Learoyd, 83 Ch. D. 
at p. 354) ; and where in such a case a trustee who invests on an insufficient 
security retires, the new trustee may realise the security without notice to the 
old trustee, and charge him -with the deficiency (in re Salmon, Priest v. IJppleby, 
42 Ch. D. 351). 

Suh'Section 2. — It will be observed that the Section has a retrospective 
operation, save where some action or other proceeding with reference to the 
investment was pending on the 24th day of December, 1888, the time when 
the Act of 1888 came into operation. 
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PART II. 

Various Powers and Duties of Trustees. 
Appoinhnent of New Trustees, 

10. (1) Where a trustee, either original or sabstitated, 
and whether appointed by a court or otherwise, is dead, 
or remains out of the United Kingdom for more than twelve 
months, or desires to be discharged from all or any of the 
trusts or powers reposed in or conferred on him, or refuses 
or is unfit to act therein, or is incapable of acting therein, 
then the person or persons nominated for the purpose of 
appointing new trustees by the instrument, if any, ci^ating 
the trust, or if there is no such person, or no such person 
able and willing to act, then the surviving or continuing 
trustees or trustee for the time being, or the personal 
representatives of the last surviving or continuing trustee, 
may, by writing, appoint another person or other persons to 
be a trustee or trustees in the place of the trustee dead, 
remaining out of the United Kingdom, desiring to be dis- 
charged, refusing, or being unfit or being incapable, as 
aforesaid. 

(2) On the appointment of a new trustee for the whole 
or any part of trust property — 

(a) The number of trustees may be increased ; and 

(b) A separate set of trustees m|i»y be appointed for any 

part of the trust property held on trusts distinct 
from those relating to any other part or parts of 
the trust property, notwithstanding that no new 
trustees or trustee are or is to be appointed for 
other parts of the trust property, and any existing 
trustee may be appointed or remain one of such 
separate set of trustees : or, if only one trustee was 
originally appointed, then one separate trustee 
may be so appointed for the first-mentioned part ; 
and 
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(c) It shall not be obligatory to appoint more than 

one liew trustee where only one trustee was 
originally appointed, or to fill up the original 
number of trustees where more than two trustees 
were originally appointed ; but, except where only 
one trustee was originally appointed, a trustee 
shall not be discharged under this Section from his 
trust unless there will be at least two trustees 
to perform the trust ; and 

(d) Any assurance or thing i*equisite for vesting the 
trust pi'operty, or any part thereof, jointly in the 
persons who are the trustees, shall be executed 
or done. 

(3) Every new trustee iso appointed, as well before as 
after all the trust property becomes by law, or by assurance, 
or otherwise, vested in him, shall have the same powers, 
authorities, and discretions, and may in all respects act, 
as if he had been originally appointed a trustee by the 
instrument, if any, creating the trust. 

(4) The provisions of this Section relative to a trustee 
who is dead include the case of a person nominated trustee 
in a Will but dying before the testator, and those relative 
to a continuing trustee include a i^efusing or retiring trustee, 
if willing to act in the execution of the provisions of this 
Section. 

(5) This* Section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creating 
the tiMist, and shall have effect subject to the terms of that 

instrument and to any provisions therein contained. 

# 

(6) This Section applies to trusts created either before 
or after the commencement of this Act. 

Sections 10, 11, aad 12 re-enact, with some slight verbal alterations, 
Sections 31, 32, and 34 of The Conveyancing Act, 1881; Section 5 of The 
Conveyancing Act, 1882; and Section 6 of The Conveyancing Act, 1892, and 
deal with the appointment of new tmstees, .and the vesting of the tmst 
property consequent on such appointment. Taking the Sections and Sub- 
sections in qnestiom in order, the following notes may assist in the elucida- 
tion of their provisione. 
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Section 10. — Before examining in detail the proyisions of this Section it 
should be pointed out that the Section having replaced Sections 31, 32, and 
34 of The Conveyancing Act, 1881, will be read in lien of those Sections 
in Section 3 of The Trustees Appointment Act, 1890 (which amends 13 & 14 
Yict. c. 28, as extended 'by 32 & 33 Vict. c. 26) . This Act relates exclusively 
to land acquired by trustees in connection with any society or body of 
persons, comprising several congregations or other sections or. divisions or 
component parts associated together for any religious purpose. As this Act 
deals with topics not within the subject matter of this book it would be out 
of place to further comment on it. 

Stib-section 1. — The cases in which the powers conferred by this Sub- 
section come into operation range themselves under six heads. 

Where a trustee, either original or substituted, and whether appointed by 
a Court or otherwise — 

1. Is dead. 

2. Remains out of the United Kingdom for more than twelve months. 

3. Desires to be discharged from the trusts or powers reposed in or 

conferred on him. 

4. Refuses to act therein. 

5. Is unfit to act therein. 

6. Is incapable of acting therein. 

The trustee may be — 
(i.) Original. 

(ii.) Substitnted (a) by a Court; (h) or otherwise. 

The definition of " Trustee " in Section 50 includes an executor or 
administrator, and a trustee (not being a mortgagee) whose trust arises by 
construction or implication of law, as well as an express trustee, and does 
not exclude the ofiicial trustees of charitable funds. But an executor as such 
cannot after probate be replaced or resign, though, if bankimpt, he can be 
restrained from acting further (Bowen v. Phillips [1897], 1 Ch. 174 ; and see 
Eaton V. Davies, W. N. [1894] 32, and in re Willey, W. N. [1890] 1, commenting 
on in re Moore, 21 Ch. D. 778). 

By " Original Trustee " is meant a trustee nominated and appointed in the 
original document, whether Will, settlement, or otherwise, creating the trust. 

A ** Substituted Trustee" is one appointed by the Court, or a trustee 
appointed by a person having a valid power of so doing, or may be one 
to whom the powers of truetee devolve by operation of law. This last case 
seems to be covered by the words '*or otherwise." 

1. Where a Trustee is Dead, 

It should be borne in mind that where a sole trustee dies, notwithstanding 
any testamentary disposition, trust and mortgage estates (except copyholds), 
by virtue of The Conveyancing Act, 1881, Section 30, now vest in his personal 
representatives. 
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2. Where a Trustee Remains out of the United Kingdom for more than 
Twelve Months. 

The months here mean calendar months, in accordance with The Inter- 
pretation Act, 1889 (62 & 53 Vict. c. 63, Section 3). 

As to this being a good ground for appointing a new trustee in the place 
of such absent trustee, the case of re Coates and Parsons (34 Ch. D. 370) is an 
authority in point (see also re Walker and Hughes's Contract, 24 Ch. D. 698). 
Re Coates and Parsons shows (i.) that the persons who are continuing to act as 
trustees have the power of appointing new trustees without the concurrence 
of a person who is ceasing to be a trustee by virtue of the appointment ; 
(ii.) that the subsequent provisions in Sub-section 4, which provide that the 
provisions "relative to a continuing trustee include a refusing or retiring 
trustee, if williug to act in the execution of the provisions of this Section," 
only include a retiring trustee when it can be shown that the retiring trustee 
is competent and willing to act in the exercise of the provisions of the Section. 
As a rule, unless the retiring trustee expressly intimates his desire to join 
in the appointment of the new trustees, it would be wiser to assume that he 
is not so willing, and appoint without it. As to what "being abroad" means 
see Earl of Stamford, Payne v. Stamford ([1896] 1 Ch. 288). This Sub-section 
indicates a period which sets at rest any question as to what amount of absence 
is sufficient to justify the exercise of the power — a question which may still 
arise where the Court is called on to exercise its power of appointing 
on the ground that a trustee is out of the jurisdiction, which is treated of 
hereafter, and on which the case of Hutchinson v. Stephens (5 Sim. 499) is a 
useful decision. 

3. Where a Trustee Desires to he Discharged from the Trusts or Powers 
reposed in or conferred on him. 

This simply gives a statutory power of retiring, which previously all well- 
drawn forms of powers contained. This power can, of course, be excluded, 
though it would be unwise and unjust so to do, since by Sub-section 5 of the 
Section now under discussion it applies only if and as far as a contrary 
intention is not expressed in the instrument. 

It may be as well to note here (though the remark applies equally to 
other cases of a trustee retiring) that a trustee should not part with his control 
over the fund until the new trustee (if any) is properly appointed (Pearce v. 
Pearce, 22 Beav. 248). The retiriug trustee need not be party to the deed 
appointing the new trustee, though it is usual for him to be so to put on 
record his desire to retire (see re Norris, Allen v. Norris, 27 Ch. D. 333 ; and 
re Coates and Parsons, 34 Ch. D. 370). An executor as such cannot resign 
or retire, but after administration his duties merge into those of a trustee, 
and he may usually resign as trustee (see Dix v. Burford, 19 Beav. 409 ; 
Phillips V. Munnings, 2 My. & Cr. 309 ; Noble v. Brett, 24 Beav. 510, 511 ; 
Stephens v. Venables No. 1, 30 Beav. 625 ; Ballard v. Marsden, 14 Ch. D. 
374 ; re Smith, Henderson-Roe v. Hitchens, 42 Ch. D. 303 ; Crawford v. Forshaw, 
43 Ch. D. 646). 

E 
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4. Where a Trustee Refuses to Act therein. 

Refusal to act may be either before assenting to become a trustee or 
after it. In the former case it is the same as disclaimer, and this Sab-section 
therefore applies to the case of a disclaimer. It is true there has been no 
decision clearly laying down that "refusal" does include disclaimer; but in 
D'Adhemar v. Bertrand (35 Beav. 19) it was assumed that the similar Section 
in Lord Cranworth's Act (Section 27) did comprise disclaimer. Up to the 
instant of disclaimer the estate vested in the trustee remains in him, and 
disclaimer of the powers of trustee will operate to disclaim the estate without 
any formal act (re Birchall, Birchall v. Ashton, 40 Ch. D. 436). No express 
assent is necessary to vest the estate in a trustee ; the mere appointment does 
this ; but obviously no person is bound to accept such an onerous position, and 
may decline it, even if, for instance, he may before the death of a testator have 
agreed to be a trustee of his Will. Disclaimer may be evidenced by conduct 
without express declaration. But it is advisable that it should be evidenced 
by writing, usually a deed, though this is not necessary. The case of 
re Birchall, Birchall v. Ashton (40 Ch. D. 436), shows that even where land is 
devised to a trustee, conduct which amounts to a disclaimer of the office of 
trustee will also amount to a disclaimer of the legal estate (see also Smyth v. 
Smyth, 6 Bam. & Cress. 112 ; Doe v. Harris, 16 M. & W. 517). 

It is particularly advisable to evidence by deed the disclaimer of a devise 
in trust of land, as the disclaimer forms a link in the title. A trustee cannot 
disclaim part of a trust (re Lord and FuUerton's, Contract [1896], 1 Ch. 228 ; 
and see infray p. 57, note to Section 11). 

In connection with the subject of disclaimer, reference may here be made 
to Section 52 of The Conveyancing Act, 1881, coupled with Section 6 of 
The Conveyancing Act, 1882, under which one trustee may disclaim a power 
without vitiating the exercise of it by the remaining trustees, in whom it 
will vest and be validly exerciseable, thus putting disclaimer of a power on 
the same footing as disclaimer of an estate. 

5. Where a Trustee is Unfit to Act therein. 

As to the exact nature of the unfitness which will authorise the exercise 
of the power of appointment there are not many decisions, for the obvious 
reason that in cases where it is proposed to remove a trustee out of Court 
for unfitness, the trustee will usually retire of his own accord, and then the 
case falls under the head of the trustee being desirous of retiring, or if he 
declines to do so an application to the Court might then have to be made. 
This much, however, is clear, that bankruptcy is unfitness, and a trustee can 
be called upon to resign who is bankrupt (see re Roche, 2 Dr. & W. 287 ; 
re Adam's Trusts, 12 Ch. D. 634, at p. 639 ; re Barker's Trusts, 1 Ch. D. 43 ; 
Bowen v. Phillips [1897], 1 Ch. 174; and Section 25, Sub-section 1, of this Act). 
As to the principles which will guide the Court in exercising its jurisdiction 
of removing a tiaistee for unfitness — a jurisdiction of a delicate character — 
the case of Letterstedt v. Broers (L. R., 9 App. Cas. 371) is useful. 
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The result appears to be that where it is clear that the Court would exercise 
its inherent jurisdiction of removing a trustee for " unfitness," it would be 
equally safe for the person having the power of appointment as indicated 
by this Section to exercise it, and to insist on the retirement of a trustee who 
is clearly unfit. If he resist and render a resort to the Court necessary he 
may have to pay the costs so occasioned. 

6. Where a Trustee is Incapahle of Acting therein. 

Under this head comes lunacy or unsoundness of mind (where a person 
has not been found lunatic, but is still incapable of managing his own affairs), 
but not infancy or coverture. 

LuncLcy. — As to the power of the Court in cases of lunacy see re Shortridge 
([1895] 1 Ch. 278). The case of re- Elizabeth Blake (W. N. [1887] 173) is 
decisive that the Section under discussion would apply, as it is merely a re-enact- 
ment of Section 31 of The Conveyancing Act, 1881 ; and it is apprehended 
the same rule would apply to a case of unsoundness of mind, though not so 
found (see also notes, infra^ on Section 25, and re Cutler, 99 L. T. 62). 

Marriage. — Marriage is clearly not such an incapacity as is here intended. 
In fact, a married woman can — under The Married Women's Property Act, 1882 
(45 & 46 Vict. c. 75), by virtue of Section 1, Section 18, and Section 24 of 
that Act— act as a trustee (see re Hawksworth, W. N. [1887] 113). While 
it seems perfectly clear that there is nothing to prevent a married woman 
being a trustee, and that coverture, in short, ,18 not an incapacity, the 
question may arise, especially in relation to real property vested in a feme 
coverte trustee, whether it is necessary that she should acknowledge a deed 
conveying it. It has been suggested that the ^ provisions of The Married 
Women's Property Act, 1882, prima facie at least, relate only to property 
to which the married woman is beneficially entitled (see 1 Key & Elphinstone's 
"Precedents in Conveyancing," p. 257 and n. p. 541), and this view has now 
been decided to be the correct one in re Harkness and Allsopp's Contract 
([1896] 2 Ch. 358). In future, therefore, where an interest in land is vested 
in a married woman (whether married before or after the Act) as a trustee, 
her husband must join in a deed acknowledged (as to which see The Con- 
veyancing Act, 1882, Section 7), unless, perhaps, the case comes clearly 
within Section 6 of The Vendor and Purchaser Act, 1874, and the married 
woman is a bare trustee within that Section (see re Docwra, Docwra v. Faith, 
29 Ch. D. 693). It is safer in all such cases to have the deed acknowledged. 

Infancy, — The position of an infant appointed a trustee is peculiar. Infancy 
is only a disqualification sub modo. Where the Court has been called upon to 
appoint a new trustee in the place of an infant trustee, it has done so without 
prejudice to any application by the infant to be restored to the trusteeship on 
coming of age. It is difficult to see in what manner the power could be exercised 
by a private person : hence this Section cannot apply to the case of 
incapacity arising from infancy, and an application to the Court would be 
necessary (re Brunt, W. N. [1883] 220; and re Tallatire, W. N. [1885] 191). 
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Where the power of appointing new trustees is vested in a tenant for life, and 
he has alienated his life estate, the power is not affected (Hardaker v. Moorhonse, 
26 Ch. D. 417 ; see also re Bedingfield and Herring's Contract [1893], 2 Ch. 332). 

The pendency of an administration action does not take away the power 
of appointing new trustees; but the power should be exercised subject to 
the approval of the Court (per Jessel, M. R., in Tempest v. Lord Camoys, 
21 Ch. D., at p. 578). It will usually be found convenient to obtain a direction 
in the pending proceeding that the trustee in whom the power of appointment 
is vested should obtain the Court's sanction to the appointment he makes 
(re Norris, Allen v. Norris, 27 Ch. D. 333). 

The Section next deals with the persons who can exercise the power : " Then 
the person or persona nominated for the purpose by the instrument, if any, creating 
the trust, or if there is no such person, or no such person able and ivilling to act, 
then the surviving or continuing trustees or trustee for the time being, or the 
personal representatives of the last surviving or continuing trustee, may,*' &c. 

Thus the persons are — 

(i.) The person or persons nominated by the instrument, if any, creating 

the trust, 
(ii.) The surviving or continuing trustee or trustees for the time being, 
(iii.) The personal representatives of the last surviving or continuing 
trustee. 

(i.) The Person or Persons Nominated by the Instrument, if any, creating the Trust. 

The whole of this Section is subject to Sub-section 5, which pro- 
vides that it ** applies only if and as far as a contrary intention is not 
expressed in the instrument, if any, creating the trust, and shall have effect 
subject to the terms of that instrument and to any provisions therein 
contained." As to what is '* a contrary intention " within the meaning of this 
Sub-section see note to Sub-section 5 of this Section, infra, p. 56. 

The words "person or persons nominated for the purpose of appointing 
new trustees by the instrument creating the trust" refer to the person or 
persons nominated for the purpose of appointing new trustees in the particular 
event which has happened. Where, therefore, by a trust instrument persons 
named were empowered to appoint new trustees in certain specified events, 
including the event of a trustee becoming incapable, but not including the 
event of a trustee becoming unfit, and one of the trustees became unfit 
but not incapable, the appointment of a new trustee ought to be made, not by 
the persons nominated in the trust instrument, but by the continuing trustees 
under the provisions of the Act (re Wheeler and De Rochow [1896], 1 Ch. 315). 

The phrase " the instrument, if any, creating the trust " shows that the 
powers of this Section apply to trusts, whether created by writing or not, 
which is made more evident by the definition in Section 50, where " trust " is 
defined as including " implied and constructive trusts." The term "instrument" 
includes a deed of any kind, will, charter. Act of Parliament (see Section 50 
of this Act), and, it is apprehended, a simple declaration of trust, &c., in 
writing, even though not under the hand and seal of the creator of the trust. 
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" Or if there is no siich persoUy or no such person able and loilling to act" — 
Even if there are pei'sons nominated to appoint, jet if they decline, or cannot 
agree to appoint, as where husband and wife are living apart and refuse to 
concur in appointing a new trustee, the power will be exerciseable by the 
other persons mentioned in the Section (re Sheppard's Settlement Trusts, 
W. N. [1888] 234). 

(ii.) The Surviving or Continuing Trustee or Trustees for the time being. 

By " continuing trustee " is meant one who is to continue to act in 
the trusts after the completion of the appointment (re Coates and Parsons, 
34 Ch. D. 370), and does not include a trustee who has made up his mind to 
retire (re Norfis, Allen v. Norris, 2Y Ch. D. 333), unless he is willing to act for 
the purpose of filling up the intended vacancy. " Continuing trustee " does then 
include such a retiring trustee, and he is entitled to join in appointing if 
he so desires, since Sub-section 4 of the Section now under discussion enacts 
that " the provisions of this Section .... relative to a continuing trustee 
include a refusing or retiring trustee, if wiUing to act in the execution of the 
provisions of this Section." There is, however, no necessity for his doing so 
if he does not wish to (re Norris, Allen v. Norris, supra). 

In Cradock v. Witham (W. N. [1895] 75) it had not been known for many 
years who was the heir of the last surviving nominor, and it was held that the 
surviving and continuing trustees could appoint new trustees. 

Be Parker's Trusts ([1894] 1 Ch. 707) shows that the power here given 
to the surviving and continuing trustee or trustees does not enable a sole 
surviving trustee by his Will to exercise this power by appointing new trustees 
of the original trust, but it also shows that the general executors of the sole 
surviving trustee's Will are the personal representatives of the last surviving 
trustee, and can themselves appoint new trustees. This is in consonance with 
the principles of law as regards the chain of representation, which principles 
are founded on the consideration of the special confidence and actual appoint- 
ment of the deceased, thus permitting an executor to transmit that power 
to another in whom he has equal confidence ; and so long as the chain of 
representation is unbroken by any intestacy the ultimate executor is the 
representative of every preceding executor (see " Williams on Executors," 9th ed., 
p. 204). In the case mentioned the sole surviving trustee of a Will, by his 
Will, appointed general executors, and also purported to appoint special executors 
for the purpose of executing in continuation to himself the trusts of the Will 
of the original testator. The general executors obtained a grant of probate of 
the Will of the trustee to themselves as "general executors" without any 
reservation of power to the special executors to come in and prove, and 
proceeded by deed to appoint two persons to be trustees of the Will of the 
original testator. Subsequently probate of the Will of the trustee limited to 
the trust estates of the original testator was granted to the persons named as 
special executors. It was held that the general executors were "the personal 
representatives" of the last surviving trustee within the meaning of the Act, 
and the deed executed by them was a valid appointment. 
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This Statute imposes no obligation, either on a continuing sole trustee or 
the personal representatives of a deceased trustee, to appoint new trustees 
(Peacock v. Colling, 33 W. R. 528 j in re Sarah Knight's Will, 26 Ch. D. 82). 

But such personal representatives must not be vexatious in their conduct, or 
take such a line as to necessitate costly proceedings to the trust estate ; if they do 
they run the risk of being mulcted in the costs (see Sarah Knight's Will, supra). 

It is further to be noticed that the Court has no jurisdiction to appoint new 
trustees where the sole survivor is himself desirous of appointing new trustees, 
even if the application be supported by a majority of the beneficiaries and the 
sole surviving trustee has no beneficial interest (re Higginbottom [1892], 
3 Ch. 132). This case was a decision on Section 31 of The Conveyancing Act, 
1881, but as that Section is replaced by this Section of the present Act the 
same construction would apply. 

(iii.) The Personal Representatives of the Last Surviving or Continuing Trustee. 

This would include the executor of such a trustee and the administrator 
of such a trustee who had died intestate (see re Shafto, 29 Ch. D. 247, and the 
remarks of Kekewich, J., in re Parker's Trusts [1894], 1 Ch. 707, at p. 721). 

By empowering the appointor to appoint ^^ another person or other persons 
to he a ti'ustee or trustees" the Statute implies that the appointor ought not 
to appoint himself (see re Skeats's Settlement, Skeats v. Evans, 42 Ch. D. 522; 
and generally as to who should be appointed see " Lewin on Trusts," 9th edition, 
pp. 748-9, and notes on Section 25, infra). 

It may be laid down that the person who exercises a power of appointing 
new trustees should have regard to the principles followed by the Court when 
appointing new trustees. It seems quite clear that the appointor should not 
appoint himself if he is a beneficiary : the appointment would be bad if he did j 
but if he is not, there is not the same objection. In any event it is the duty 
of the outgoing trustee to satisfy himself of the fitness of the new one. Where 
there is a life estate created by the trust it is improper to appoint as trustee 
the solicitor of the tenant for life (re Kemp's Settled Estates, 24 Ch. D. 485). 
The appointment of the solicitor of the tenant for life as trustee is not one 
which the Court itself would make (Earl of Stamford, Payne v. Stamford 
[1896], 1 Ch. 288). 

Finally, it should be noticed that whatever the nature of the trust, whether 
created by instrument or not, the power of appointing new trustees n^ust be 
exercised " by writing," and, though not apparently necessary, it is usual and 
proper that it should be by deed; but this does not enable a sole surviving 
trustee to exercise the power by his Will (re Parker's Trusts, sv^a). 

8uh -section 2. — On the appointment of a new trustee for the whole or any 
part, of the trust property — 

(a) The number of trustees may he increased. 
By reason of Section 1, Sub-section 1 (6), of The Interpretation Act, 1889 
(" words in the singular shall include the plural, and words in the plural shall 
include the singular"), the Sub-sections (a), (b), (c), and (d) of this Sub- 
section apply also on the appointment of new trustees. 



L 
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The power of increasing the number of tmstees only arises when an 
appointment is being made to snpplj a yacancy in the tmsteeship, nnlike the 
power conferred, on the Court by Section 25 of this Act, which is a re-enactment 
of Section 32 of The Trustee Act, 1850, and can be exercised even though there 
is no vacancy (re Gregson's Trusts, 34 Ch. D. 209 ; and re Brackenbury's Trusts, 
10 Eq. 45). 

(6) A separate set of trustees may he appointed for any part of the 
trust property held on trusts distinct from those relating to any 
other part or pai-ts of the trust property ^ notunthsta/nding that no 
new trustees or trustee are or is to he appointed for other parts of 
the trust property^ and any existing trustee may he appointed or 
remain one of sv^h separate set of trustees ; or, if only one trustee 
was originally appointed, then one separate trustee may he so 
appointed for the Jirst-mentioned part'. 

There have been conflicting decisions, both of puisne Courts, on the 
meaning of Section 5 in The Conveyancing Act, 1882, repealed by this Act, 
and replaced by this Sub-section; and, according to the later of these cases 
(Savile v. Couper, 36 Ch. D. 520), the Section so repealed authorised the 
appointment of a separate set of trustees for a part of the trust property held 
on distinct trusts only when an appointment is being made of new trusteep 
of the whole property. In re Paine's Trusts (28 Ch. D. 725) was a case under 
the Trustee Act, and not in point on the construction of this Section. But 
all doubt was set at rest by the enactment of Section 6 of The Conveyancing 
and Law of Property Act, 1892 (55 & 56 Vict. c. 13) , which enabled trustees 
to be appointed for separate parts of the property, though no trustee bo 
appointed of other parts. That Section has been repealed by this Act, and 
the Sub-seccion now under discussion replaces it. 

Under the Trustee Acts separate sets of trustees have been appointed for 
separate trusts (re Cotterill's Trusts, W. N. [1869] 183 ; re Cunard's Trusts, 
27 W.E. 52; and re Moss's Trusts, 37 Ch. D. 513). 

The Section also applies to cases where the trusts of portions of the 
estate may be separate for a time, but eventually coalesce (re Hetherington's 
Trusts, 34 Ch. D. 211). 

(c) It shall not he ohligatory to appoint more than one new trustee where 
only one trustee was originally appointed, or to fill up the original 
number of trustees where more than two trustees were originally 
appointed ; hut, except where only one trustee was originally appointed, 
a trustee shall not he discharged under this Section from, his trust 
unless there will he at least two trustees to perform the trust. 

In appointments by the Court it is clearly the practice not to discharge 
a trustee unless there is another appointed to take his place, except when 
the trust is virtually at an ' end. Thus, where one of three trustees is a 
lunatic, the Court will not appoint the other two trustees, in the place of 
the three, to carry out the trust (in re Aston, 23 Ch. D. 217; in re Martyn, 
26 Ch. D. 745 ; in re Lamb's Trusts, 28 Ch. D. 77; Davies v. Hodgson, 32 Ch. D. 225 ; 
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in re Gardiner's TruetB, 33 Ch. D. 690). The Court will only deviate from this 
mle, and make such an appointment, if the trustees have no other duty to 
perform than to distribute a fund which is immediately divisible. It will 
adhere to the ordinary rule if there is a continuing trust as regards even a 
relatively small part of the trust fund. 

(d) Any assurance or thing requisite for vesting the trust propeHy, or 
a/ny part thereof^ jointly in the persqns who are the trustees shall 
he executed or done. (See Section 12, infra.) 

If an assurance or thing requisite for vesting the trust property were not 
executed, the new trustees would still, it is apprehended, be the trustees, 
the old ones in whom the legal estate in the property remained vested being 
bare trustees, and liable at any moment to be called on to transfer the 
property to the new ones. The next Sub-section (3) makes this quite clear. 

Suh-section 3. — Every new trustee so appointedy as well before as after all the trust 
property becomes by laWy or by assurance^ or otherwise, vested in him, shall have the 
same powers, authorities, and discretions, and may in all respects act, as if he had 
been originally appointed a trustee by the instrument, if any, creating the trust. 

This Sub-section is merely for the purpose of bridging over the period 
that must frequently and inevitably elapse before all the proper assurances 
for vesting the trust property in the new and continuing trustees have been 
carried through, and permits the trustees to act as though their appointments 
were complete, and to have all the powers and authorities of original 
trustees before the actual vesting has taken place. 

Sub-section 4. — The provisions of this Section relative to a trustee who is dead 
include the case of a person nominated trustee in a Will but dying before the 
testator, and those relative to a continuing trustee include a refusing or retiring 
trustee, if willing to act in the execution of the provisions of this Section. 

This merely implies that, for the purpose of appointing a new trustee in 
the place of a dead trustee, one who dies in the lifetime of a testator comes 
within the Section, though in such case his personal representative could not 
appoint a new trustee as the personal representative of a deceased trustee 
(Nicholson v. Field [1893], 2 Ch. 511 ; following re Ambler's Trusts, 69 L. J. 210). 

The case of a refusing or retiring trustee who is willing to concur in appointing 
a new trustee has been already dealt with under notes to (ii.) above, p. 63. 

Sub-section 5. — This Section applies only if and as far as a contrary intention 
is not expressed in the instrument, if any, creating the trust, and shall have effect 
subject to the terms of that instrument and to any provisions therein contained. 

A mere enumeration of certain events upon which the power is to arise 
does not exclude its arising on the other events mentioned in the Act (Cecil v. 
Langdon, 28 Ch. D. 1 ; re Coates and Parsons, 34 Ch. D. 370 ; and re Walker and 
Hughes's Contract, 24 Ch. D. 698). Nor is any contrary or other intention 
within the meaning of this Section expressed by the deed by reason of the 
power being vested in nominors (Cradock v. Witham, W. N. [1896] 76, where 
it was held that a power to nominors given in the deed had lapsed). 
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Sub-section 6. — This Section applies to trusts created either before or after 
the commencement of this Act, (See Section 64 of thia Act.) 

This will include inetruments creating tmsts executed even before Lord 
Cranworth's Act (23 & 24 Vict. c. 146). 

This Section applies also for the purposes of the Settled Land Acta 
(see Section 47, Sub-section 1, infra). 

See Appendix Y., Forms 1 and 2. 

11. (1) Where there are more than two trustees, if one B«tirement 

. . . . o' trustee. 

of them by deed declares that he is desirous of being dis- 
charged from the trust, and if his co-trustees and such 
other person, if any, as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to 
the vesting in the co-trustees alone of the trust property, 
then the trustee desirous of being discharged shall be 
deemed to have retired from the trust, and shall, by the 
deed, be discharged therefrom under this Act, without 
any new trustee being appointed in his place. 

(2) Any assurance or thing requisite for vesting the 
trust property in the continuing trustees alone shall be 
executed or done. 

(3) This Section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creating 
the trust, and shall have effect subject to the terms of that 
instrument and to any provisions therein contained. 

(4) This Section applies to trusts created either before 
or after the commencement of this Act. 

Section 11. — The powers of this Section come into play under the following 
conditions : — 

1. There must be more than two trustees. 

2. The one desiring to retire must declare by deed his desire of being 

discharged. 

3. The co-trustees, and such other person as is empowered to appoint 

trustees, must consent to his discharge, and to the vesting in the 
CO- trustees of the trust property. 

This Section applies only to a case of disclaimer of trusts connected with 
property, and not to a mere power unconnected therewith, which is dealt 
with by Section 6 of The Conveyancing Act, 1882, and which permits mere 
powers to be disclaimed. 

A trustee cannot disclaim part only of his trust. This was distinctly decided 
in re Lord and FuUerton's Contract ([1896] 1 Ch. 228). There a testator who 
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had real and personal property in England and the United States of America 
gave all his residuary real and personal estate to five trustees, of whom one 
was resident in the United States. The Will was proved by three of the English 
trustees, the fourth having disclaimed. The American trustee executed a deed 
by which he declared that he disclaimed the offices of trustee and executor 
under the Will, and all interest in and power over the real and personal estate 
without the bounds of the United States of America, devised and bequeathed 
by the Will. The English trustees sold some of the English real estate to 
a purchaser, who objected that the American trustee ought to join in' the 
conveyance. It was held that the American trustee's disclaimer was void. 

Subsection 2. — This Sub-section should be read in connection with Sub- 
sections 2, 3, and 4 of Section 12 of this Act. 
See Appendix V., Form 3, infra. 



Vesting of 
tmst pro- 
perty in 
new or con' 
tinuing 
trustees. 



12. (1) Where a deed by which a new trustee is 
appointed to perform any tmst contains a declaration by 
the appointor to the effect that any estate or interest in 
any land subject to the trust, or in any chattel so subject, 
or the right to recover and receive any debt or other thing 
in action so subject, shall vest in the persons who by virtue 
of the deed become and are the trustees for performing the 
trust, that declaration shall, without any conveyance or 
assignment, operate to vest in those persons, as joint 
tenants, and for the purposes of the trust, that estate, 
interest, or right. 

(2) Where a deed by which a retiring trustee is dis- 
charged under this Act contains such a declaration as is 
in this Section mentioned by the retiring and continuing 
trustees, and by the other person, if any, empowered to 
appoint trustees, that declaration shall, without any 
conveyance or assignment, operate to vest in the continuing 
trustees alone, as joint tenants, and for the purposes of 
the trust, the estate, interest, or right to which the 
declaration relates. 

(3) This Section does not extend to any legal estate 
or interest in copyhold or customary land, or to land 
conveyed by way of mortgage for securing money subject to 
the trust, or to any such share, stock, annuity, or property 
as is only transferable in books kept by a company or other 
body, or in manner directed by or under Act of Parliament. 
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(4) For purposes of registration of the deed in any 
registry, the person or persons making the declaration 
shall be deemed the conveying party or parties, and the 
conveyance shall be deemed to be made by him or them 
under a power conferred by this Act. 

(5) This Section applies only to deeds executed after 
the Thirty -first of December, One thousand eight hundred 
and eighty-one. 

Section 12, Sub -section 1. — This simple and effective method of vesting the 
trust property was legislatively enacted by Section 34 of The Conveyancing 
Act, 1881. That Section is now repealed, and is replaced by this Section. 
The subject matter of the trust which can be so vested must be — 

1. Any estate or interest in any land. 

2. Any estate or interest in any chattel. 

3. The right to recover and receive any debt or other thing in action. 
Equitable interests need no vesting declaration : the appointment of new 

trustees itself vests them. 

But this Section does not include (see Sub-section 3) — 

1. Any legal estate or interest in copyhold or customary land. 

2. Land conveyed by way of mortgage. 

3. Any share, stock, annuity, or property transferable only in books 

kept by a company or other body, or in manner directed by or 
under Act of Parliament. 

" Land " is defined in this Act to include manors, and incorporeal as well 
as corporeal hereditaments, and any interest therein, and also an undivided 
share of land (see Section 50). 

It is to be remarked that the vesting declarations must be in the same 
document as the appointment of new trustees, and that the document must be 
a deed. See Appendix V., Form 4, infra. 

As to stamping such a deed, Hadgett v. Commissioners of Inland Revenue 
(3 Ex. D. 46) shows that such a document will have to be stamped as an 
appointment, and also as containing a vesting order. 

" The persons who by virtue of the deed become and are the trustees for 
performing the trust." — These persons are, of course, the continuing trustees 
and the new trustee, or the new trustees alone if the former trustees have 
all died or retired. 

Sub -section 3. — The first clause of this Sub-section has in view the protection 
of the rights of the lord of the manor wherein any copyhold property belonging 
to the trust is situate. The lord having usually the right to some fee on the 
admission of a new tenant, this right is preserved by the Section, which does not 
render unnecessary the usual surrender and admission. In cases, then, where 
there is copyhold property comprised in a trust, it may be necessary to take out 
a summons for a vesting order of the property, and then to get admission in the 
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usual and recognised manner. Indeed in cases where the trust property com- 
prises any of the items mentioned in this Sub-section, it may be advisable to 
apply to the Court to appoint trustees and make a vesting order at the same 
time. There is ample power, however, for the Court to make a vesting order 
where trustees have been appointed (see infra, p. 118). For Form of Summons 
for Vesting Copyhold Property see Appendix V., Forms Nos. 5 and 6, infra. 

" La/pd conveyed hy way of mortgage" — This exception was doubtless inserted 
to prevent the trusts appearing on the title to the mortgaged land : a transfer, 
or, if not obtainable, a vesting order as above, will in such cases be necessary 
(Harrison's Settlement, W. N. [1883] 31 ; see also London and County 
Banking Co. v. Goddard, W. N. [1897] 18). 

" Any such share" &c., is intended to preserve the statutory mode of transfer 
indicated in the Companies Acts or other Statutes under which any company 
is incorporated, and which usually incorporate the Companies' Clauses Acts, and 
according to which such share, stock, annuity, or other property will have to 
be transferred. The course usually adopted with regard to shares standing 
in the books of a company in the names of the trustees is as follows: — 
Assuming that A. and B. are the trustees, and that B. dies, then A., the 
survivor, executes transfers for a nominal consideration, transferring the shares 
to himself and C, the new trustees : the transfers are sent to the respective 
companies accompanied by the certificate of death of the deceased trustee as 
proof, or such other reasonable evidence of death as thfe company may require, 
and the shares are registered in the names of A. and C. If a surviving trustee 
have died, and new trustees be appointed, then transfers are executed by 
the executors or administrators of the last deceased trustee transferring the 
shares to the new trustees, and these transfers, together with the probate of 
the Will or the grant of administration or such other similar evidence as above 
mentioned, are sent to the companies, and the shares are registered by them in 
the names of the new trustees. It may here be noted that English companies 
will never permit notices of trusts to be inscribed on their registers, so that 
where two or more persons are trustees they will appear on the register of 
an English company as joint holders, and the survivors or survivor will be 
entitled (as trustees) to the shares. In Scotch companies the case is different. 
It is necessary in such cases — i.e. where shares are held in such companies 
by two or more persons as trustees — to insert after their names on the 
register **a8 trustees." In that event when one or more die, the shares will 
vest in the survivors or survivor. If those words are omitted, the interest 
of the deceased trustee will go to his heirs according to Scotch law, and 
trouble may be experienced in revesting the property in the new trustees. 

Sub-section 4. — This Sub-section is inserted with a view of applying the 
Kegistration Acts (7 Anne c. 20, &c.), which provide that one of the grantors 
or grantees must make the memorial of the deed to be registered. The 
person " making the declaration " — i.e. of vesting under Sub-section 2 — is, 
therefore, by virtue of this Sub-section to be deemed a grantor, and can 
therefore make such memorial. 
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Suh-section 5. — This Sab-section merely states that vesting declarations, 
such as are above referred to, can only be effectively included in deeds 
executed after 31st December, 1881. 

If one new and sole trustee is to be appointed in place of one or more old 
trustees, this Section would appear to cover it, since by The Interpretation Act, 
1889 (52 & 53 Vict. c. 63, Section 1), the singular includes the plural, and 
vice versdy unless a contrary intention appears. 

As to the costs relating to the appointment of new trustees see Harvey 
V, Olliver (W. N. [1887] 149). In that case the following costs were allowed 
out of the property : — (1) Costs of the former trustees, payment of which was 
demanded by the legal personal representative of the survivor of such trustees 
previously to his transferring the trust property; (2) Costs incurred by the 
defendants previously to their appointment in obtaining a statement of the 
trust property and ascertaining that the power of appointing new trustees was 
being properly exercised; (3) Costs incurred in reference to the appointment 
of new trustees by the donee of the power of appointment. 



Purchase and Sale. 

13. (1) Where a trust for sale or a power of sale of ^^^^^ 
property is vested in a trustee, he may sell or concur with sale to sell 
any other person in selling all or any part of the property, &c. 
either subject to prior charges or not, and either together 
or in lots, by public auction or by private contract, subject 
to any such conditions respecting title or evidence of title 
or other matter as the trustee thinks fit, with power to 
vary any contract for sale, and to buy in at any auction, 
or to rescind any contract for sale and to re-sell, without 
being answerable for any loss. 

(2) This Section applies only if and as far as a contrary 
intention is not expressed in the instrument creating the 
trust or power, and shall have effect subject to the terms 
of that instrument and to the provisions therein contained. 

(3) This Section applies only to a trust or power 
created by an instrument coming into operation after the 
Thirty-first of December, One thousand eight hundred 
and eighty-one. 

Section 13. — This Section is merely a re-enactment of Section 35 of 44 & 45 
Vict. c. 41, which gave statutory force to the common form provisions of a 
power of sale or trust for sale, 
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A trust for sale and a power of sale differ in the following ways : — 

(i.) A power of sale does not operate as a conversion of the property 
over which it is given nntil it is exercised, while a trust does 
so from its creation. 

(ii.) Powers are strictly constmed, and can only be exercised by the 
persons who are, either expressly or by reference, designated as 
donees of the powers. 

(iii.) A power to two or more will not survive without express words 
or necessary implication, whereas the survivor of trustees can" 
execute a trust. 

The trust for or power of sale may be either express or constructive. 
Constructive powers of sale arise most frequently in the case of executors; 
and as " trustee " includes executor, the Section under discussion applies to 
executors selling under an implied or express power of sale. 

The rules governing the power of executors to sell lands may shortly be 
stated as follows : — 

(i.) A devise that lands shall be sold by the executors gives them a 
power of sale. 

(ii.) If the proceeds of sale are to be distributed for purposes which 
executors can alone perform there is an implied power of sale. 

(iii.) The blending of realty and personalty in one fund has been held 
a sufficient indication to imply a power of sale. 

(iv.) A charge of debts gives a power of sale to executors, and under 
22 A 23 Vict. c. 35, Sections 14, 15, and 16, they can convey 
the legal estate. 

Executors also have full and unrestricted power to sell the chattels of 
their testator. 

Under this Section, wherever there is a trust for sale or a power of sale 
(as to which see below) created since 31st December, 1881 — 

1. The trustees may sell (a) all or (b) any part of the property ; 

2. The trustees may concur with any other person in selling (a) all 

or (6) any part of the property ; 

3. Subject or not to prior charges ; 

4. Together or in lots; 

5. By public auction or private contract ; 

6. Subject to any conditions the trustees think fit; 

7. With power to vary or rescind the contract; 

8. Unless there be any contrary intention expressed in the instrument. 
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1. The Trustees may Sell (a) All or (b) Any Part of the Property. 

The leading general principles which shoald guide a trustee in exercising 
a power of sale, or carrying out a trust for sale, may be shortly stated. 

A trustee cannot, after the institution of a suit to administer the trusts 
of which he is a trustee, and to which suit he is a party, enter into a 
contract for sale without the consent of the Court; but in the case of 
executors their power to sell seems unaffected until decree (Reeves v, Burrage, 
14 Q. B. 504). 

If the cestui que trustent are all sui juris they can agree to extinguish 
the power of sale (re Palmer's Will, L. R., 13 Eq. 408 j re Hirst's Mortgage, 
45 Ch. D. 263; re Wadsworth, W. N. [1890] 143). 

The trustee must consider primarily the interests of his cestui que trustent^ 
particularly when there are successive interests. 

The Court will not enforce, at the instance of a purchaser, a contract 
which is a clear breach of trust, and will, even where a clear breach of 
trust is contemplated, restrain a sale by. a fiduciary vendor (Oceanic Steam 
Navigation Co. r. Sutherberry, 16 Ch. D. 236; Wood v. Richardson, 
4 Beav. 176). 

Subject to any time being fixed by the instrument creating the trust, a 
trustee should sell with all convenient speed, but even if the time expire 
the power of sale is still exerciseable. 

A trustee for sale ought not to sell after the beneficiary has obtained 
full age, or where the objects of the trust have been fulfilled, but if there 
are more beneficiaries, any of them can require that the trust for sale shall 
be carried out (Biggs v. Peacock, 22 Ch. D. 284; re Tweedie and Miles, 
27 Ch. D. 315). 

A trustee should inform himself of the value of his trust estate by 
valuation or otherwise. Partly for this reason an option of purchase of the 
trust estate cannot be g^ven (Oceanic Steam Navigation Co. v. Sutherberry, 
16 Ch. D. 236). This rule is based on the principle that it is the trustee's 
duty to consider at the time of sale all the circumstances bearing on the 
value, which is obviously impossible where an option subsequently operating 
is given. 

It appears to be law that a trust for sale does not authorise a mortgage 
(Stroughill V, Anstey, 1 De G. M. & G. 645). But, on the other hand, since 
the Conveyancing Act a power to mortgage virtually includes the right of 
giving a power of sale. 

The effect of re Frith and Osborne (3 Ch. D. 618) is that trustees with a 
power of sale can, under it, agree to make a partition. 

Notwithstanding that the Section says the trustees may sell ^^ all or any 
part of the property" the estate cannot be sold separate from the timber on 
it, even though the tenant for life may be without impeachment of waste; 
but such a sale may be sanctioned under 22 & 23 Vict. c. 35, Section 13 
(Cholmeley v. Paxton, 3 Bing. 207 ; 5 Bing. 48 ; 3 Russ. 565, where a sale 
was set aside after half a century on account of a separation of the timber 
and the land), or under The Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
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Section 35. The Act 22 &, 23 Tict. c. 35 permitB a confirmation of such a 
sale where a boni fide Bale hna been made, and by mistake a portion of the 
parchase money has been paid to the tenant for life or others aa the valae 
of the timber or othor articles. 

The same rule applies to Bailing the minerals apart from the surface, and 
it was BO decided in Bnckley v. Howell {29 Beav. S46). But 26 £ 26 Tict. 
c. 103 enables trustees and " other permnt " — i.e. mortgagees (re Beaumont's 
Mortgage Traata, L. R., 12 Eq. 86; re Wilkinson's Mortgaged Estates 
L. R., 13 Bq. 634) — with the previous sanction of the Court, to aell the surface 
separate from the land. That Act is now repealed by Section 51 of the 
present Act ; but, since " tmat " ia defined as not including the duties incident 
to an estate conveyed by way of mortgage, it seemed open to doubt whether 
mortgagees could exercise this power, even with the sanction of the Court. 
To clear up thia donbt Section 3 of The Trustee Act, 1893, Amendment Act, 1894, 
enacted that the words " or other person " ahould bo inserted in Section 44 of 
this Act (The Trastee Act, 1893). The effect of thia is to enable mortgagees 
still to exerciae tliia power. A sate or lease of lands ander The Settled Land 
Act, 1882, may be made of the land and minerals separately (see Settled 
Land Act, 46 A 46 Tict. c. 38, Sectiona 6 and 17, and also The Settled 
Land Act, 1890, 63 & 54 Tict. c. 69, Section 8). As to application to the 
Court under Section 44, which replaces 25 & 26 Tict. c 108, see notes to 
Section 44, infra, p. 140. 

Where the power of sale is to be exercised "at the request and by the 
direction of" the tenant for life or other person, that request and direction 
must be obtained, since by Sub-section 2 of thia Section the power of Bale 
" shall hare effect anbject to the terms of the ioatrument creating the trust 
or power and to the provisions therein contained." But it is not necesaary 
for the consent to be obtained before the contract for sale. It is suGGcient 
if it be obtained before conveyance (Sykes v. Sheard, 33 Beav. 114). The 
Court will not enforce specific performance of a contract requiring such conaent 
if it have not been obtained (Phillips r. Edwiirds, 33 Beav. 440). 

2. Trualeea may Concur toith any other perion in Selling (a) All or (b) Any 
Part of the Property, 

Trustees for sale of an aliquot part of an estate could, even before the 
Conveyancing Act, join in a sale of the whole estate (Cavendiah v. Cavendish, 
10 Ch. D. 319) 1 but the Section now being discussed clears up any 
doubt on the subject, and givea trusteea a wide diacretion as to the mode of 
sale under such circumstances. The power of Sale of an aliquot part does not 
imply a power of leasing (Evans r. Jackson, 8 Sim. 217 j and Micholls v. 
Corbett, 34 Beav. 376). 

3. Subject or Sot to Prior Charges. 

The troBtee may sell merely the equity of redemption— i.e. subject to the 
charges or free from the charges — if the mortg^ees will concur and be paid 
off (Manser v. Dix, 8 De G. M. & O. 703). 



L 
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4. Together w in Lots. 

Whether the property shoald be disposed of in lots is a question to be 
decided by the trustees when contemplating a sale, who should seek advice 
from a competent auctioneer. Expenses properly incurred in so doing will be 
allowed out of the trust property. 

5. By Public Auction or Private Contrcuii. 

As to the considerations which should guide trustees in choosing the mode 
of sale, the following cases are useful : — E.v jxirte Dunman (2 Rose 66), ex parte 
Hurly (2 D. & C. 631), er parte Ladbroke (1 Mont. A M'A., 384), Davey r. 
Durrant (1 De G. & J. 535). 

A trustee cannot delegate the power of sale (Hardwick r. Mynd, 1 Anst. 109). 
He must appoint the valuer (Pry r. Tapson, 28 Ch. D. 268), receive the purchase 
money, and advertise the property if the sale is to be by public auction. 
He must also see that proper arrangements are made for selling, as by advertise- 
ment and due notice of the sale, and if proper arrangements are not made 
an injunction can be issued at the instance of the beneficiaries. 

But this rule must not be taken as preventing — 

(i.) The performance of merely formal acts by attorney by the trustee: 
thus the execution of a conveyance in pursuance of a sale decided 
upon by the trustee (see per Lindley, L. J., re Hetling and Merton's 
Contract [1893], 3 Ch. 269, at p. 280). What cannot be delegated 
is the exercise of a discretion which the personal confidence 
reposed in him, implied by his being a trustee, prevents any 
other person from exercising. Where the act to be performed is 
the execution of a conveyance or other document, it is wise to 
provide in the conditions of sale (if any) that no objection shall 
be taken on the ground that the deed will be executed by 
attorney. 

(ii.) Where in the usual course of business acts are done by an 
agent, trustees are also entitled to employ and act by agents 
without incurring responsibility for their deeds, provided they 
(the trastees) have exercised due care in choosing such agents. 
Thus a trustee may transmit money payable at a distance 
through a bank; or a trustee investing trust funds may employ 
a broker to procure securities authorised by the trDSt, and may 
pay the purchase money to the broker (Speight v. Gaunt, 
9 App. Cas. 1). 

If the property is sold by auction, the trustees must not permit the 
deposit to remain unnecessarily in the hands of the auctioneer whom they 
have employed (Edmonds v. Peake, 7 Beav. 239). 

6. Subject to any Conditions the Trusteea think jit. 

This Section should be considered in connection with Sections 14 and 15 
of this Act, which prevent a sale to a bond jide purchaser being impeached, 

F 
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and see the following cases: — Hobson v. Bell (2 Beav. 17), Wilkins v. Fry 
(2 Rose 375), Rede v. Oakes (4 De G. J. & S. 505), Dance v. Goldingham (L. R., 
8 Ch. 902), Dunn v. Flood (25 Ch. D. 629), Falkner v. Equitable Reversionary 
Society (4 Drew. 352). 

7. With Power to Vary or Rescind. 

The power of rescission, which is now usually retained by the vendors by 
means of a condition enabling them to rescind if unwilling or unable to 
comply with objections or requisitions, is a proper one to be inserted in 
conditions even on a sale by trustees (see also Sections 14 and 15 of 
this Act, and Noble v. Edwards, 5 Ch. D. 378). 

The conditions must be carefully framed, for the trustee must take care 
on the one hand that they are not unduly depreciatory, so as to affect the 
sale, and on the other hand that they are not such as to unnecessarily 
diminish the amount properly obtainable for the beneficiaries as the price of 
the property. 

Poj^erto 14, (1) No sale made by a tnistee shall be impeached 

todeprecia- by any beneficiary upon the ground that any of the 

ditiona. Conditions subject to which the sale was made may have 

been unnecessarily depreciatory, unless it also appears 

that the consideration for the sale was thereby rendered 

inadequate. 

(2) No sale made by a trustee shall, after the execution 
of the conveyance, be impeached as against the purchaser 
upon the ground that any of the conditions subject to which 
the sale was made may have been unnecessaHly depi*eciatory, 
unless it appears that the purchaser was acting in collusion 
with the trustee at the time when the contract for sale 
was made. 

(3) No purchaser, upon any sale made by a .trustee, 
shall be at liberty to make any objection against the title 
upon the ground aforesaid. 

(4) This Section applies only to sales made after the 
Twenty-fourth day of December, One thousand eight 
hundred and eighty-eight. 

Section 14, Sub-section 1. — By the rules of equity, independently of any 
enactment, a trustee for sale would, it is apprehended, be justified in resorting 
to special stipulations if the state of the title and the circumstances of the 
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sale require it, and the stipulations are reasonable and such as a provident 
owner would employ in the case of a sale of his own property (Ord v. Noel, 
5 Mad. 438). However, prior to the enactments after mentioned, it was 
generally the practice to insert in the instrument containing the trust for 
or power of sale authority for the trustees to sell under special conditions. 

By Section 2 of Lord Cranworth's Act (23 & 24 Vict. c. 145), where the 
trust instrument was executed after the passing of the Act (the 28th of 
August, 1860), and such instrument contained no declaration of a contrary 
intention, trustees for sale were authorised to insert in any conditions of sale 
or contract such special conditions of sale as to title or evidence of title or 
otherwise as they might think fit. By Section 13 of this Act, which replaces 
Section 35 of The Conveyancing and Law of Property Act, 1881 (44 & 45 Vict, 
c. 41), which repealed Lord Cranworth's Act (but not so as to affect the 
operation of instruments executed before the commencement of the repealing 
Act), it is provided that trustees for sale, where the instrument creating the 
trust for or power of sale comes into operation after the 31st of December, 
1881, and does not express a contrary intention of making other provision, 
may sell, or concur with any other person in selling, subject to any such 
conditions respecting title or evidence of title or other matters as they 
think fit. 

Neither the authority usually contained in instruments creating trusts for 
sale, nor that conferred by Section 13 of this Act, would, however, justify a 
trustee in using special conditions which are not rendered actually necessary by 
the state of the title or the circumstances under which the sale is made, and 
which might depreciate the sale (Dance v. Goldingham, L. R., 8 Ch. 909, 910; and 
Dunn V. Flood, 28 Ch. D. 591). A mere desire to save expense in regard to the 
sale is no sufficient reason for the employment of conditions having a depreciatory 
effect. Thus a condition limiting the commencement of title to the trust 
instrument itself, and stipulating that no earlier title should be called for 
except at the purchaser's expense (Dance v. Goldingham, L. R., 8 Ch. 902) ; 
a condition making an instrument of recent date the root of title where there 
was nothing on the title rendering such limitation necessary ; a condition that 
every recital or statement in any abstracted document should be deemed 
conclusive evidence of the fact or matter recited or stated, where apparently 
there would have been no difficulty in proving the title; and a condition 
that the sate was made subject to the existing tenancies, restrictive covenants, 
and other incidents of tenure, and there were no such tenancies, covenants, 
or incidents of tenure, have been held to be improper (Dunn v. Flood, 25 Ch. D. 
629; 28 Ch. D. 586). On the other hand, a condition limiting the title to ten 
years where the property had been plotted out for building purposes, and was 
offered for sale in numerous small lots, and to have furnished the earlier title 
to the purchaser of each lot would have put the estate to very great expense, 
was held to be proper under the circnmstances (Dunn v. Flood, 28 Ch. D. 586) . 
Probably trustees are always justified in the user of conditions depreciatory 
in a sense, but beneficial on the whole, and such as a prudent owner would 
resort to : for example, a condition enabling the vendor to rescind if unwilling 
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to comply with the purchaser's reqnisitions, or a condition casting the expense 
of the production of documents, or of procuring evidence, upon the purchaser 
(Falkner v. Equitable Reversionary Society, 4 Drew. 352; Hobson v. Bell, 
2 Beav. 17). 

Courts of Equity apparently, in deciding whether relief should be given to 
the cestui que trust, or, where action was taken by the trustee or the purchaser, 
specific performance of the sale enforced, have hitherto thought it sufficient to 
inquire whether the conditions were calculated to depreciate the sale, and if 
there were reasonable and proper grounds for their introduction, and have 
always declined to inquire whether there was an actual depreciation, as being 
a question impossible for the Court satisfactorily to determine, because the 
Court cannot know how many people were deterred by the conditions from 
attending or bidding at the sale (Dance v. Goldingham, L. R., 8 Ch. 902, 911). 
Henceforth, however, it will not be sufficient to show that the conditions were 
of a nature to depreciate the sale, but it must also be shown that the price 
obtained was not the full value of the property, and that the inadequacy was 
actually caused through the user of the alleged depreciatory conditions. 

Sivh-section 2. — Hitherto, where on a sale by trustees depreciatory conditions 
have been employed, the cestui que trust could either have prevented the sale 
from being completed, or have impeached the purchaser's title after completion 
(Rede v. Oakes, 4 De G. J. & S. 513 ; Dance r. Goldingham, L. R., 8 Ch. 902). 
But since the passing of this Act no sale will be impeachable after the 
conveyance to the purchaser has been executed on the ground that such 
sale was made under conditions which affected the adequacy of the price 
obtained, save in the case of collusion between the trustee and the purchaser. 
However, although where the depreciatory conditions have been employed the 
sale will not be impeachable against a bond fide purchaser after conveyance, 
there is nothing in the Act to debar the cestui que trust from making the 
trustee personally liable for the amount of the inadequacy caused thereby. 

Sub-section 3. — As a sale by trustees subject to conditions which, under the 
circumstances, are unnecessarily depreciatory in their nature is a breach of 
trust, the purchaser might have declined to complete, and, on the other hand, 
he could not have enforced the sale against the trustees (Dance v. Goldingham, 
L. R., 8 Ch. 911). The purchaser's right to object on the ground of the 
unnecessary user of depreciatory conditions is now taken away. 

Sub-section 4. — This Section is to apply only to sales made after the 24th 
of December, 1888, which, it is conceived, means only to cases where the contract 
for sale was entered into after that date. 



Power to 18« -A. trustee who is either a vendor or a purchaser 

Sf&^^vfct. ^^y s®l^ ^^ ^^y without excluding the application of 
^''^^' Section Two of The Vendor and Purchaser Act, 1874. 
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Section 15. — This is a re-enactment of Section 3 of The Vendor and Purchaser 
Act, 1874 (37 & 38 Vict. c. 78), that Section being repealed for the purpose of 
consolidation (see Section 61 and Schedule). 

Section 2 of The Vendor and Purchaser Act, 1874, is in the following terms : — 

2. In the completion of any such contract as aforesaid, and subject to 
any stipulation to the contrary in the contract, the obligations and 
rights of vendor and purchaser shall be regulated by the following rules : 
that is to say — 

First. — Under a contract to grant or assign a term of years, whether 
derived or to be derived out of a freehold or leasehold estate, 
the intended lessee or assign shall not be entitled to call for the 
title to the freehold. 

Second. — Recitals, statements, and descriptions of facts, matters, and 
parties contaiued in deeds, instruments, Acts of Parliament, or 
statutory declarations, twenty years old at the date of the contract, 
shall, unless and except so far as they shall be proved to be 
inaccurate, be taken to be sufficient evidence of the truth of such 
facts, matters, and descriptions. 

Third. — The inability of the vendor to furnish the purchaser with 
a legal covenant to produce and furnish copies of documents of 
title shall not be an objection to title in case the purchaser will, 
on the completion of the contract, have an equitable right to the 
production of such documents. 

Fourth. — Such covenants for production as the purchaser can and 
shall require shall be furnished at his expense, and the vendor 
shall bear the expense of perusal and execution on behalf of and 
by himself, and on behalf of and by necessary parties other than 
the purchaser. 

Fifth. — Where the vendor retains any part of an estate to which 
any documents of title relate he shall be entitled to retain such 
documents. 

The " contract " referred to in the above-mentioned Section of The Vendor 
and Purchaser Act, 1874, is a " contract of sale of land " (see Section 1 of 
that Act). 

" A tTustee who is .... a purchaser.'* — This refers to a trustee who is 
purchasing property to be held as trust property. It does not refer to the 
case of a trustee who attempts himself to purchase property belonging to the 
trust. The strict rule of equity is that a trustee cannot purchase trust property, 
for he may thereby be using knowledge to his own behoof which he has acquired 
for the benefit of his cestui que trustent. A purchase by a trustee of trust 
property for himself, and whether directly or indirectly through an agent, will 
be set aside by the Court at the instance of the beneficiaries. The only way 
in which %i trustee can become a purchaser of trust property is by divesting 
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himself of his character of trustee, pntting himself at arm's length, as it is 
phrased, with his beneficiaries, concealing from them no fact within his 
knowledge as to the trust property, and coming forward on the footing of an 
ordinary purchaser. 

Married 16, When any freehold or copyhold hereditament is 

woman as . •'. ^*' 

bare trustee vested in a mari'ied woman as a bare trustee she may 

may . 

convey. convey or surrender it as if she were a feme sole. 

Section 16. — This is a re-enactment of Section 6 of The Vendor and 
Purchaser Act, 1874 (37 & 38 Vict. c. 78), that Section being repealed by the 
present Act for the ptirpose of consolidation (see Section 51 and the 
Schedule). 

The expression "bare trustee" is one which has given rise to considerable 
discussion. It is to be remarked that, according to the definition of a " trust " 
in Section 50 of this Act, it includes " cases where the trustee has a beneficial 
interest in the trust property." It was held in re Docwra, Docwra v. Faith 
(29 Ch. D. 693), that a married woman being a trustee for sale, although she 
had a beneficial interest in the proceeds of sale, was a bare trustee within 
the meaning of the Section which this one replaces, where the sale was under 
the order of the Court (see The Married Women's Property Act, 1882, 45 & 46 
Vict. c. 75, Sections 1 and 18). Stirling, J., in re Cunningham and Frayling 
([1891] 2 Ch. 570), preferred the definition of Hall, V.-C, in Christie v. Ovington, 
(1 Ch. D. at p. 281), to that given by Jessel, M. R., in Morgan v. Swansea Urban 
Sanitary Authority (9 Ch. D. 582). According to Hall, V.-C, a trustee who 
has active duties to perform, although he has no beneficial interest in the 
trust property, is not a " bare trustee " ; or, putting it conversely, a trustee who 
has no active duties to perform, even though he has a beneficial interest in 
the property, is a " bare trustee." It seems clear from re Harkness and 
AUsopp's Contract ([1896] 2 Ch. 358) that The Married Women's Property 
Act, 1882 (45 & 46 Vict. c. 75, Sections 1, 18, and 24), does not enable a woman 
married since the commencement of the Act, being a trustee for sale of real 
estate, to convey to a purchaser, except with the concurrence of her husband 
and by a deed acknowledged by her. This, then, is the law when a feme 
covei'te trustee has what may be called an active power or trust for sale, and 
is not a " bare trustee " within the meaning of this Section. 



Various Powers and lAahilities. 

Power to 17, (1) A trustee may appoint a solicitor to be his 

receipt of agent to receive and give a discharge for any money or 

bfiSker or valuable consideration or property receivable by the trustee 

soUcitor. under the trust, by permitting the solicitor to have the 
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custody of, and to produce, a deed containing any sucli 

receipt as is referred to in Section Fifty-six of The Con- 44A45Vict. 

veyancing and Law of Property Act, 1881 ; and a trustee 

shall not be chargeable with breach of trust by reason 

only of his having made or concurred in making any such 

appointment ; and the producing of any such deed by the 

solicitor shall have the same validity and effect under the 

said Section as if the person appointing the solicitor had 

not been a trustee. 

(2) A trustee may appoint a banker or solicitor to be 
his agent to receive and give a discharge for any money 
payable to the trustee under or by virtue of a policy of 
assurance, by permitting the banker or solicitor to have 
the custody of and to produce the policy of assurance 
with a receipt signed by the trustee, and a trustee shall 
not be chargeable with a breach of trust by reason only 
of his having made or concurred in making any such 
appointment. 

(3) Nothing in this Section shall exempt a trustee 
from any liability which he would have incurred if this 
Act had not been passed, in case he permits any such 
money, valuable consideration, or property to remain in 
the hands or ander the control of the banker or solicitor 
for a period longer than is reasonably necessary to enable 
the banker or solicitor (as the case may be) to pay or 
transfer the same to the trustee. 

(4) This Section applies only where the money or 
valuable consideration or property is received after the 
Twenty-fourth day of December, One thousand eight 
hundred and eighty-eight. 

(5) Nothing in this Section shall authorise a trustee 
to do anything which he is in express terms forbidden to 
do, or to omit anything which he is in express terms 
directed to do, by the instrument creating the trust. 

Section 17, Subsection 1. — This Section replaces Section 2 of The Trustee 
Act, 1888, which made an important alteration in the law as laid down in 
the cases of re Bellamy and Metropolitan Board of Works (24 Ch. D. 387), 
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and re C. Flower and Metropolitan Board of Works (27 Ch. D. 592). They 
established the rale that nnless there is an express power for the purpose, or 
(to use the expression of Bo wen, L. J., in the former case : see 24 Ch. D. 404) 
a moral necessity (as to which see ex parte Belchier, Amb. 218), to employ a 
solicitor to receive the purchase money, trustees may not receive trust money 
through their solicitor, even in the ordinary course of business, though where, 
in the ordinary course of business, they employ a broker or mercantile agent 
they may receive trust money through such broker or mercantile agent 
{ex parte Belchier, ubi supra; Speight v. Gaunt, 9 App. Cas. 1). So, too, a trustee 
may collect rents by an agent paid by commission, and may employ a bailifiP 
to manage an estate, or an accountant to get out and arrange trust accounts. 
By Section 56 of The Conveyancing and Law of Property Act, 1881 (44 & 45 
Vict. c. 41), it was enacted that "where a solicitor produces a deed, having 
in the body thereof or endorsed thereon a receipt for consideration money 
or other consideration, the deed being executed or the endorsed receipt 
being signed by the person entitled to give a receipt for that consideration, 
the deed shall be sufficient authority to the person liable to pay or give the 
same for his paying or giving the same to the solicitor, without the solicitor 
producing any separate or other direction or authority in that behalf from 
the person who executed or signed the deed or receipt." 

This Section of the Conveyancing Act did away in ordinary cases with the 
necessity of the solicitor producing a written authority expressly authorising 
him to receive the purchase money or other consideration (Viney v. Chaplin, 
2 De G. & J. 482; ex parte Swinbanks, in re Shanks, 11 Ch. D. 525); but the 
cases above quoted decided in effect that trustees purchasing were not within 
the Section, so that where the trustees could not, from special circumstances 
(re Bellamy and Metropolitan Board of Works, 24 Ch. D. 387 : see per Cotton, 
L. J., at p. 400), personally receive the money, they had still to give their 
solicitor a written authorisation so to do. This defect was remedied by 
Section 2 of The Trustee Act, 1888, now replaced by Section 17 of 
this Act ; and the production of a deed having in the body thereof or endorsed 
thereon a receipt for consideration money or other consideration, the deed 
being executed or the endorsed receipt being signed by the person entitled 
to give a receipt for that consideration, will now in all cases be a suflBlcient 
authority to the person liable to pay the solicitor, and will also do away with 
the necessity for a separate written authority. It has been held in Day v. 
Woolwich Equitable Building Society (40 Ch. D. 491) that the solicitor must 
be acting for the person entitled to give the receipt, and actually ^^ produce" 
the deed with the receipt in it. In this case it was held that it is not 
sufficient that the solicitor has the deed in his office. The effect of the Section, 
in fact, is to enable a purchaser or other person to deal with the solicitor 
**just as though he had a power of attorney from his clients enabling him to 
receive the money " (per Kay, J., in re Bellamy and Metropolitan Board of 
Works, 24 Ch. D. 390). When a vendor has paid upon the production of such 
a deed he is exonerated from further liability, even if the solicitor should make 
away with the money. The trustee, however, who has authorised the receipt 
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in this manner, will only be protected where the money or valuable considera- 
tion has been iii the hands or under the control of the solicitor no longer 
than would be reasonably necessary to enable the solicitor to pay or transfer 
it to the trustee. What this period is must, of course, depend on the circum- 
stances of each case (see note to Sub-section 3, infra). 

The meaning of the whole Section has been very fully discussed in re Hetling 
and Morton's Contract ([1893] 3 Ch. 269). The actual decision in that case 
was that a general power of attorney given by a trustee, authorising the attorney 
to execute deeds and transfer property, does not authorise the attorney to 
execute a deed and give a receipt for the purchase money within the meaning 
of this Section. The argument put forward was that the production of a deed 
executed by the trustee's attorney, and sufficient in other respects, implies an 
authority to the attorney to receive the money. On this, Lindley, L. J. (see 
p. 280), remarks : " The solicitor to receive the money under Section 2 of The 
Trustee Act, 1888 [replaced by this Section], must be appointed by the trustee 
himself. The trustee must himself permit the production by the solicitor of a 
deed with a proper receipt clause, in order that such production may have the 
effect mentioned in the Section." It follows from this that if a purchaser were 
to pay money to a solicitor producing a deed duly executed by a trustee with 
a proper receipt clause, and it turned out that the solicitor had stolen the deed, 
or had not been permitted by the trustee to have the custody of it and to 
produce it, the purchaser would not be protected by the Section. At the same 
time, ordinary business transactions cannot be carried on without some amount 
of trust ; and if a purchaser in an ordinary case were, without reason, to require 
proof that a solicitor purporting to act for trustees, and producing a proper deed, 
had their permission to have the custody of and to produce it, the purchaser 
would, primd facie, be acting unreasonably, and would probably have to pay 
for his excess of caution. 

Where the trustees have a banking account and the consideration is cash, the 
solicitor should pay the money in the same, or, at the latest, the following day. 

The Section does not make any alteration in the law as to trustees permitting 
one of themselves to receive the money : this is illegal {re C. Flower and Metro- 
politan Board of Works, 27 Ch. D. 592). 

The words of the Section are wide, and comprise not only money, but 
" any valuable consideration or 'property ^ 

Sub-section 2. — By this Sub-section a trustee is authorised to appoint a banker 
or solicitor to receive money due upon a policy of assurance, a power not hitherto 
possessed unless given expressly by the instrument creating the trust (see the 
cases cited in the note to Sub-section 1, above). This Sub-section differs some- 
what in its wording from Sub-section 1, but as it authorises a trustee to appoint 
a banker or solicitor to be his agent *' to receive and give a discharge " for any 
money payable to him under a policy of assurance by permitting such banker 
or solicitor to have the custody of and to produce such policy of assurance 
with a receipt signed by the trustee, an assurance society paying an agent so 
appointed would doubtless be discharged and freed from further liability. 
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Sub-section 3. — The period of time during which money, valuable consideration, 
or other property may be allowed to remain " in the hands or under the control 
of the banker or solicitor " must depend on the circumstances of each case, 
subject to the restriction that it must not be " longer than is reasonably necessary 
to enable the banker or solicitor . ... to pay or transfer the same to the trustee.'* 
Trustees should therefore not permit moneys to remain in the custody of their 
banker any longer than is absolutely necessary to seek a proper investment. 
In Cann v. Cann (33 W. R. 40) fourteen months was held too long a period, 
and in re Jones, Jones v. Searle (49 L. T., N. S. 91), trustees were charged 
interest on moneys they had mixed with their own, and left with their bankers 
(see also notes to Section 24, infra^ and Dewar v. Brooke, 33 W. R. 497). 

Sub-section 4. — It is to be noted that this Section only applies where the 
money, valuable consideration, or other property is to be received after the 
24th of December, 1888, which would, of course, include any cases where the 
contract for sale was made before, but the purchase not completed until 
after, that date. 

The creator of the trust can alter the conditions in this Section laid down 
as he thinks fit ; but, if well advised, no person creating a trust will do so. The 
difficulties, both practical and legal, of a trustee's position are such that it is 
not advisable to depart from the general rules here laid down for facilitating 
dealings with trust property. 



Power to 18. (1) A trustee may insure against loss or damage 

building. by fire any building or otl^er insurable property to any 
amount (including the amount of any insurance already 
on foot) not exceeding three equal fourth parts of the full 
value of such building or property, and pay the premiums 
for such insurance out of the income thereof or out of the 
income of any other property subject to the same trusts, 
without obtaining the consent of any person who may be 
entitled wholly or partly to such income. 

(2) This Section does not apply to any building or 
property which a trustee is bound forthwith to convey 
absolutely to any beneficiary upon being requested to 
do so. 

(3) This Section applies to trusts created either before 
or after the commencement of this Act, but nothing in this 
Section shall authorise any trustee to do anything which 
he is in express terms forbidden to do, or to omit to do 
anything which he is in express terms directed to do, by 
the instrument creating the trust. 
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Section 18. — Before the passing of The Trustee Act, 1888 (Section 7 of which 
is replaced by this Section), the law as to the duty of executors and trustees 
to insure against fire property vested in them was to be gathered from the 
cases of Bailey v. Gould (4 Y. & C. 221) and Fry r. Pry (27 Beav. 146), and may 
be shortly stated as follows : — 

(a) An executor is not liable for the loss of property by accidental fire, 
and is not bound either to insure or to continue the insurance if one 
has been effected by the testator. In Bailey v. Gould (vhi supra) 
the policy had expired previously to the testator's death. In Fry 
V. Fry (uhi supra) the testator as a lessee was bound to insure. 
The insurance expired on the 25th of March, and the testator died 
on the 27th, without having paid the premium. The premium was 
not paid by the executors, and the house was burnt down on the 
26th of May. In neither of these cases were the executors (in Fry 
V. Fry they were also trustees) held liable, but a payment made 
by the executors in the latter case, in part discharge of the 
testator's covenant to insure to the amount of £300, was allowed, 
indicating that had the executors insured they would have been 
quite justified in so doing, and that no exception could have been 
taken to that course. 

(&) The position of a trustee is slightly different from that of an 
executor. He may in his discretion insure the property, but 
should obtain the consent of the person or persons entitled to 
the income before doing so (see " Lewin on the Law of Trusts," 
9th edition, p. 649). 

Thus it will be seen that the law as it stood before The Trustee Act, 1888, 
placed executors and trustees in a difficult position as regards insuring 
buildings and property against fire: for, on the one hand, if they omitted 
to continue or renew a policy of insurance serious loss might be occasioned 
to the trust estate, while, on the other hand, if they did insure, the 
beneficiaries interested might raise objections. Moreover, in the case of 
trustees at least, persons entitled to the income might have to be consulted 
before the insurance could properly be effected. In the memorandum 
originally issued with the Bill for The Trustee Act, 1888, the object of the 
Section now under discussion was said to be to remove a doubt now existing 
in the profession whether a trustee could insist on having trust property 
insured at the expense of the tenant for life, but, as the definition in 
Section 50 includes an executor or administrator as well as a trustee in the 
ordinary sense, this Section clearly applies to all these persons. 

The Section, however, removes all difficulties, leaving it entii*ely in the 
discretion of the executor or trustee to insure or not as he thinks fit, 
without the necessity of consulting anyone interested in the income. The 
result in the case of a tenant for life will be that the trustee, if he insures, 
can throw the expense on him. The insurance is not to exceed three-foux-ths 
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(3) This Section applies to trusts created either before 
or after the commencement of this Act, but nothing in this 
Section shall authorise any trustee to do anything which 
he is in express terms forbidden to do, or to omit to do 
anything which he is in express terms directed to do, by 
the instrument creating the trust. 

Section 19, Sub-aection 1. — Prior to the passing of the Act 23 & 24 Vict, 
c. 145 (28th August, 1860), in the absence of a direction, either expressed or 
implied, in that behalf, a trustee of renewable leaseholds was not bound to 
renew (O'Perrall v. O'Perrall, Lloyd & G., temp. Plunket, 79). If, however, 
in such a case the trustee did renew, the renewed lease, although taken by him in 
his own name or in that of some person acting on his behalf, became subject to 
the trusts declu^d of the original term, the trustee having a lien on the estate 
for the expenses of the renewal, with interest, and a right to be indemnified 
by the persons beneficially interested against any personal covenants which he 
m&j have entered into with the lessor (Keech u. Sandford, Sel. Ch. Ca. 61 ; 
Pickering v. Vowles, 1 Bro. C. C. 197 ; Giddings v. Giddings, 3 Russ. 241). 

By Section 8 of 23 & 24 Vict. c. 145, it is provided that " It shall be 
lawful for any trustees of any leaseholds for lives or years which are 
renewable from time to time, either under any covenant or contract, or by 
custom or usual practice, if they shall in their discretion think fit, and it shall 
be the duty of such trustees if thereunto required by any person having any 
beneficial interest, present or future or contingent, in such leaseholds, to use 
their best endeavours to obtain from time to time a renewed lease of the same 
hereditaments on the accustomed and reasonable terms, and for that purpose 
it shall be lawful for any such trustees from time to time to make or concur 
in making such surrender of the lease for the time being subsisting, and to 
do all such other acts as shall be requisite in that behalf ; but this Section is 
not to apply to any case where by the terms of the settlement or Will the 
person in possession for his life or other limited interest is entitled to enjoy 
the same without any obligation to renew the lease or to contribute to the 
expenses of renewing the same.'* 

And by Section 9 of the same Act it is provided that " In case any 
money shall be required .... for renewal of any lease as aforesaid, it shall 
be lawful for the persons effecting such .... renewal to pay the same 
out of any money which may then be in their hands in trust for the persons 
beneficially interested in the lands .... comprised in the renewed lease • 
and if they shall not have in their hands as aforesaid sufficient money for the 
purposes aforesaid, it shall be lawful for such persons to raise the money 
required by mortgage of the hereditaments .... contained in the renewed 
lease, or of any other hereditaments for the time being subject to the subsisting 
uses or trusts to which the hereditaments .... comprised in the renewed 
lease shall be subject, and for the purpose of effecting such mortgage such 
persons shall have the same powers of conveying or otherwise assuring as are 
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herein contained with reference to a conveyance on sale; and no mortgagee 
advancing money upon such mortgage purporting to be made under this power 
shall be bound to see that such money is wanted for the purposes aforesaid." 

The provisions of the above-mentioned Sections of 23 & 24 Vict. c. 145 
were restricted to persons acting under a deed, will, codicil, or other instrument 
executed after the passing of that Act, or under a will or codicil confirmed 
or revived by a codicil executed after that date (see Section 34). 

Part I. of 23 & 24 Vict. c. 145, including Sections 8 and 9, was repealed 
by Section 64 of The Settled Land Act, 1882 (45 & 46 Vict. c. 38), which, 
however, declares that the repeal by that Act of any enactment shall not 
affect any right accrued or obligation incurred before the commencement of 
that Act (the 31st of December, 1882), nor shall the same affect the validity or 
invalidity, or any operation, effect, or consequence of any instrument executed 
or made before the commencement of that Act. 

Section 19 of this Act is, it will be seen, a re-enactment of Section 8 of 
23 & 24 Vict. c. 145 (the two Sections being almost identical in their terms), 
and of part of Section 9 of that Act, and also of Sections 10 and 11 of The 
Trustee Act, 1888. The new provision, however, is not restricted in its effect 
to trust instruments executed or made after any particular time, but extends 
to all trust instruments comprising renewable leaseholds, without reference 
to date (see Sub-section 2 of this Section). The last words of Sub-section 1 — 
" unless the consent in writing of that person is obtained to the renewal on the 
part of the trustee" — were not contained in Section 8 of 23 & 24 Vict. c. 145. 
Their effect is to give a limited owner a right to assent to a renewal. 

Sub-section 2. — It will be observed that although this Sub-section provides 
for the raising of money required to meet the expenses of renewal by mortgage 
of the hereditaments for the time being, subject to the subsisting uses or trusts 
to which the hereditaments comprised in the renewed lease shall be subject, 
somewhat after the manner of Section 9 of 23 & 24 Vict. c. 145, it does not, 
like that Act, contain an express power to convey the hereditaments to be 
mortgaged, and cases may therefore arise where a trustee desirous of raising 
money for the purpose of renewal will find it difficult to give a security 
effectual at law as well as in equity. 

If, prior to the Act 23 & 24 Vict. c. 145 coming into effect, the trust 
instrument directed a renewal, but omitted to point out how the necessary 
expenses were to be levied, the duty of the trustee, unless the persons beneficially 
interested consented to advance the money required, would have been to raise 
the fine and other costs of renewal by a mortgage of the renewed term, that 
being the course which the Court of Chancery always directed to be adopted 
when the question was brought before it (Buckeridge v. Ingram, 2 Ves. 666 ; 
Earl of Shaftesbury v. Duke of Marlborough, 2 My. & K. 121 ; Allan v. 
Backhouse, 2 Ves. & Bea. 72, 79). 

A recent case throws considerable light on the question as to how the 
expenses of renewal should, in the absence of any indication in the settlement 
or Will, be borne as between tenant for life and remaindermen. The case is 
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that of re Baring, Jeane v. Baring ([1893] 1 Ch. 61), which decides that tke 
fine and attendant expenses ought to be distribated among the beneficiaries 
according to their enjoyment of the property, which enjoyment may properly 
be ascertained bj actuarial valaation. The case is also a decision that the 
Sections of this Act now under discussion, re-enacting as they do Sections 10 
and 11 of The Trustee Act, 1888, do not alter the law as between tenant for 
life and remaindermen on the point in question, and only deal with the liability 
of the trustees. This decision practically followed that in Nightingale i\ Lawson 
(1 Bro. C. C. 440). 

20. (1) The receipt in writing of any trustee for any Power of 
money, securities, or other personal property or effects give 
payable, transferable, or deliverable to him under any trust ™^^P ®* 
or power shall be a sufficient discharge for the same, and 
shall efEectually exonerate the person paying, transferring, 
or delivering the same from seeing to the application or 
being answerable for any loss or misapplication thereof. 

(2) This Section applies to trusts created either before 
or after the commencement of this Act. 

Section 20. — This is in effect a re-enactment of Section 36 of The 
Conveyancing and Law of Property Act, 1881, that Section being repealed 
by the present Act for the purpose of consolidation. 

It will be observed that this Section, like the Section of the Conveyancing 
Act which it replaces, extends not only to " money," but also to " securities 
or other personal property or effects." 

The expression *' securities " includes " stocks, funds, and shares " (see 
Section 50, infra). 

The repealed Section, though retrospective in its operation, so as to 
include trusts created before the time of its coming into effect, was applicable 
only to receipts given after that time. In like manner the present Section, 
whilst it includes trusts created before as well as trusts created after the 
commencement of the Act (the 1st of January, 1894), is nevertheless applicable 
only to receipts given after such commencement. 

The statutory power given by this Section is sufficient to supply the 
place of the power of giving receipts formerly inserted in instruments 
creating or conferring trusts for or powers of sale (re Thomas's Settlement, 
30 W. R. 244; W. N. [1882] 7). 

The receipt should be under the hands of all the trustees who have 
consented to act. 

If the purchase money is to be paid to trustees directly, the purchaser may 
require all of them to attend personally to receive it, or, if that is impossible, 
may insist upon its being paid to their joint account at some bank of which he 
approves (in re C. Flower and Metropolitan Board of Works, 27 Gh. D. 592). 
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» Trustees may, however, as we have before seen under Section 17 of this 
Act, appoint a solicitor to be their agent to receive and give a discharge for 
any money or valuable consideration or property receivable under the trust, 
by permitting the solicitor to have the custody of and to produce a deed 
containing any such receipt as is referred to in Section 56 of The Con- 
veyancing and Law of Property Act, 1881. 

Section 17 of this Act, however, only applies to the appointment of a 
solicitor as agent, and trustees are not justified in appointing one of them- 
selves as agent to receive purchase money on behalf of all (see in re C. Flower 
and Metropolitan Board of Works, ut supra). 

Section 23 of 22 & 23 Vict. c. 35 is apparently still unrepealed, though it 
is practically superseded as to trustees by this Section, as it had in fact 
already been by the repealed Section 36 of The Conveyancing and Law of 
Property Act, 1881. 

Power for 21. (1) An executor or administrator may pay or 

and trustees allow any debt or claim on any evidence that he thinks 

to com- /r» • 1 

ponnd, Ac. sumcient. 

(2) An executor or administrator, or two or more 
trustees acting together, or a sole acting trustee where by 
the instrument, if any, creating the trust a sole tmstee is 
authorised to execute the trusts and powers thereof, may, 
if and as he or they may think fit, accept any composition 
or any security, real or personal, for any debt or for any 
property, real or personal, claimed, and may allow any time 
for payment for any debt, and may compi'omise, compound, 
abandon, submit to arbitration, or otherwise settle any debt, 
account, claim, or thing whatever relating to the testator's 
or intestate's estate or to the trust, and for any of those 
purposes may enter into, give, execute, and do such agree- 
ments, instruments of composition or arrangement, releases, 
and other things as to him or them seem expedient, without 
being responsible for any loss occasioned by any act or 
thing so done by him or them in good faith. 

(3) This Section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creating 
the trust, and shall have effect subject to the terms of that 
instrument, and to the provisions therein contained. 

(4) This Section applies to executorships, administrator- 
ships, and trusts constituted or created either before or" 
after the commencement of this Act. 
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Section 21. — This Section in effect re-enacts Section 37 of The Conveyancing 
and Law of Property Act, 1881 (44 & 45 Vict. c. 41), repealed by the present 
Act, and extends it so as to include administrators. 

Siib'Section 1. — This Sub-section relates exclusively to the nature of the 
evidence on which an executor or administrator may act with regard to 
debts alleged to be owing from and claims made upon the estate of his testator 
or intestate aa the case may be in administering that estate. 

8ub -section 2. — Executors or administrators are considered in law as one 
person, and any one of them may by his act bind the rest (Smith v. Everett, 
27 Beav. 446). 

Where there are several trustees appointed, all who accept the office are, in 
the view of Courts of Equity, acting trustees ; and if any one of them, having 
accepted, declines or becomes incapable of joining in the execution of the 
trust, it is not competent for the others to act without him. There is 
no distinction known between an active and a passive trustee, and the 
rules of equity do not, save perhaps in the case of public trusts, allow 
some of several trustees, even though they constitute the majority, to 
bind the rest (re Congregational Church, Smethwick, W. N. [1866] 196 ; 
Luke V. South Kensington Hotel Co., 7 Ch. D. 789, and 11 Ch. D. 121). It 
is conceived, therefore, that this Sub-section does not, where there are 
several trustees, enable some of them to exercise the powers conferred by it, 
without the concurrence of the others, but that the joinder of all will still 
be necessary. 

Sub-section 2 of Section 44 of The Copyhold Act, 1894, however, provides 
that " where the lords or the tenants are trustees, and one or more of the 
trustees is abroad or is incapable or refuses to act, any proceedings necessary 
to be done by the trustees for effecting an enfranchisement under that Act 
may be done by the other trustee or trustees " (see " The Law as to Copyhold 
Enfranchisement," by Rudall & Greig, p. 84). 

** Two or more trustees, acting together, may." — It Is submitted that these 
words must be read as equivalent to "when there are two or more trustees 
(i.e. several trustees), they, acting together, may." 

"ii sole acting trustee may." — These words, it is submitted, must be read 
as equivalent to " where a sole trustee is acting in the execution of trusts, 
he may " ; for, as has already been pointed out, the law knows nothing of 
an acting trustee, save in the sense of an accepting trustee. 

" Where hy the in8trum,ent, if any, creating the trust a sole trustee is 
authorised." — Where no express authority is given by the trust instrument to 
execute the trusts and powers contained in it these words would include an 
implied authority gathered from the terms of the trust instrument, and there 
is no express prohibition against one trustee acting alone. 

If the trust instrument gives the powers to the "trustees or trustee," a 
sole trustee would, it seems, be impliedly authorised to act (see re Gramett, 
Orme and Hargreaves, 25 Ch. D. 595). 

G 
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Tlie power to compromise applies as mnch to the claim of a legatee aa 
to debts owing to or from the testator's estate (re Warren, Weedon v. Beading, 
32 W. E. 916). 

The executor of a person who was a partner in a firm, the property 
of which included real estate, might, it would seem, enter into a compromise 
with respect to such real estate (West of England and South Wales District 
Bank v. Murch, 23 Ch. D. 138). 

The Sub-section does not authorise executors to enter into a compromise 
with respect to real estate in which they have been given no interest by the 
testator, or with respect to the validity of the Will or the testamentary power of 
the testator (Abdallah v. Rickards, 4 Times Reports 622 ; 32 Sol. J. 525). 

Notwithstanding the general terms of this Sub-section, a compromise by 
executors of a debt due from one of themselves would in all probability not 
be upheld by the Court unless it were clear that such a compromise would 
benefit the estate (De Cordova v. De Cordova, 4 App. Cas. 692). 

It is apprehended that the question to be considered under this Section 
is whether the trustees or personal representatives have acted in good faith, 
and that it is not for the trustee or personal representative to show that 
a particular transaction falling within the Section was a proper one, but for 
the cestui qiue trust impeaching it to show its impropriety (I'e Brogden, 
BilUng i;. Brogden, 38 Ch. D. 546 ; 47 L. T. 61, 64). 

The Section applies to all executorships, administratorships, and trusts, 
whether constituted or created before or after the time of its commencement ; 
but it only extends to transactions under its powers which take place after 
that time. The repealed Section, which is very similar, except that it does 
not extend to administrators, was, however, it must be borne in mind, in 
force from the 31st of December, 1881, down to the commencement of this 
Act. Prior to the passing of the Conveyancing and Law of Property Act, 
executors had, under 23 & 24 Vict. c. 145, Section 30, powers similar to those 
conferred on them by this Section. 

Independently of any statutory authority, trustees might, where it was 
for the benefit of the trust estate, release or compound a debt or allow a 
reasonable time for its payment (Blue v. Marshall, 3 P. Wms. 381, and Forshaw 
V. Higginson, 8 De G. M. & G. 827). 

Powers of 22. (1) Where a power or trust is given to or vested 

trustees. in two or more trustees jointly, then, unless the contrary 

is expressed in the instrument, if any, creating the power 

or trust, the same may be exercised or performed by 

the survivor or survivors of them for the time being. 

(2) This Section applies only to trusts constituted after 
or created by instruments coming into operation after the 
Thirty-first day of December, One thousand eight hundred 
and eighty-one. 
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Section 22. — This Section is a re-enactment of Section 38 of The Con- 
veyancing and Law of Property Act, 1881 (44 A 45 Vict. c. 41), so far as that 
Section, which is repealed by the present Act (see Schedule), relates to tmstees. 

Independently of statutory enactment, it wonld seem that where there are 
several trastees the office of trnstee is a joint one, and when one of the trustees 
dies snrvives to the others, and the tmst, being annexed to the office, survives 
with it (Co. Litt. 113a; Lane v. Debenham, 11 Hare 188, 192). 

So where a power is conferred on persons, not in their individual capacity, 
but in their character of trustees, such power will belong to the trustees for 
the time being (Byam v, Byam, 19 Beav. 58, 66). 

Where the trust estate passes by survivorship to the surviving trustees, 
all powers constituting an essential part of the tmst are deemed to be 
aiinexed to the trust estate and to pass with it (Lane v. Debenham, at^pra; 
Watson V. Pearson, 2 Ex. 581, 594). 

The survivorship of a trust or power, whether annexed to the office of 
trustee or to the trust estate, will not, it is apprehended, be defeated because 
the instrument creating the trust contains a power of appointing new trustees 
(Warburton v. Sandys, 14 Sim. 622). 

" CUven to or vented in two or more trustees jointly." — It is conceived that 
these words mqan given to or vested in the trustees in their capacity of 
trustees, and not as individuals. If this view be a correct one, a bare 
power — that is, a power given to strangers to the estate — and a power or 
authority given to several persons nominatim^ and therefore in their individual 
capacity, are not within the Act, and will not survive. 

The repealed Section of The Conveyancing Act, 1881, applied as well to 
powers given to executors as to powers given to trustees, whilst the re-enactment 
extends in terms only to powers or trusts given to or vested in trustees. By 
Section 50 of the present Act it is provided that, unless the context otherwise 
requires, the expressions "trust" and "trustee" shall include "the duties 
incident to the office of personal representative of a deceased person." However, 
notwithstanding these somewhat obscure words of definition, it is conceived 
that the present Section does not extend to the case of a bare power given to 
executors over a testator's real estate, although such power or authority be given 
to the executors in their official capacity and not personally ; for such a power 
is clearly not a duty incident to the office of personal representative. It is, 
therefore, submitted that the law with regard to powers or authorities given 
to executors over real estate is now on the same footing as it was before the 
repealed Section came into operation. 

The office of executor or administrator survives (Adams v. Buckland, 
2 Vem. 514). 

It was, before the repealed Section came into operation, doubted whether 
where a mere power is given by a testator to his executors to sell his real estate, 
such power could be exercised by a sole surviving executor, and that doubt is 
apparently revived by the repeal of Section 38 of The Conveyancing Act, 1881, 
without a re-enactment in terms extending to executors. It is, however, sub- 
mitted that where such a power is given to executors in their official capacity 
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it is annexed to the office and will survive with it, and can therefore be exercised 
by a single survivor (see Mr. Hargrave's Note to Co. Litt. 113a, and " Sugden 
on Powers," 8th edition, pp. 126 to 128; and see Crawford v, Forshaw [1891], 
2 Ch. 261, 266, 267). 

Where a power is given to certain persons by name, and they are also 
appointed executors, it is the duty of the Court to ascertain whether the power 
is given to the executors in that character, or in an individual and personal 
capacity (Brassey v. Chalmers, 16 Beav. 223; and Crawford v. Forshaw [1891], 
2 Ch. 261). 

Where a power is given to several executors in their official capacity, and one 
renounces, those who prove may exercise the power (Crawford v. Forshaw, 
supra). 

If a power is annexed to the office of a sole executor, and he renounces, the 
power is extinguished (Attorney- General v. Fletcher, 5 L. J., N. S., Ch. 75). 

By Section 79 of The Probate Act, 1857 (20 & 21 Vict. c. 77), it is provided 
that " where any person after the commencement of this Act renounces probate 
of the Will of which he is appointed executor or one of the executors, the 
rights of such person in respect of the executorship shall wholly cease, and 
the representation to the testator and the administration of his effects shall 
and may without any further renunciation go, devolve, and be committed 
in like manner as if such person had not been appointed executor." 

Section 16 of The Probate Act, 1858 (21 & 22 Vict. c. 95), provides 
that " whenever an executor appointed in a Will survives the testator, but 
dies without having taken probate, and whenever an executor named in a 
Will is cited to take probate, and does not appear to such citation, the right 
of such person in respect of the executorship shall wholly cease, and the 
representation to the testator and the administration of his effects shall, and 
may, without any further renunciation go, devolve, and be committed in like 
manner as if such person ha.d not been appointed executor." 



Exonera- 
tion of 
tmstees in 
respect of 
certain 
powers of 
attorney. 



23. A trustee acting or paying money in good faith 
under or in pursuance of any power of attorney shall not 
be Hable for any such act or payment by reason of the fact 
that at the time of the payment or act the person who gave 
the power of attorney was dead or had done some act to 
avoid the power, if this fact was not known to the trustee 
at the time of his so acting or paying. 

Provided that nothing in this Section shall affect the 
right of any person entitled to the money against the 
person to whom the payment is made, and that the person 
so entitled shall have the same remedy against the person 
to whom the payment is made as he would have had 
against the trustee. 
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Section 23. — This Section is, in effect, a re-enactment of Section 26 of 
22 & 23 Vict. c. 35, ao far as that Section, which is repealed by the present 
Act (see Schedule), extended to trustees. 

The Section, it is apprehended, does little more than express the rule of 
equity, for the Court would probably be slow to fix with liability a trustee 
who acted under a power of attorney in good faith and without knowledge 
of the death of the principal. 

A power of attorney may be revoked either by the express declaration 
of the principal or by implication. 

If a power of attorney is given by deed, it should be revoked by deed, 
though in strictness perhaps this is not absolutely essential, since the grantee 
of a power of attorney is bound to follow the wishes and directions of the 
grantor ("The Margaret Mitchell," Swabey's Admiralty Rep. 382). 

Where a power is executed for valuable consideration it cannot be expressly 
revoked whilst the consideration holds (Bromley v. Holland, 7 Ves. 28). 

A power of attorney will be impliedly revoked — 

1. Where the principal ceases to have power over the subject matter 

of the power. 

2. By the insanity of the principal. 

3. By the principal becoming bankrupt. 

4. By the death of the principal. 

As to the effect of supervening insanity of the principal see "Jarman's 
Bythewood," vol. 8, pp. 36, 37 ; and as to payments made or acts done in 
pursuance of a power of attorney without notice of the principal having become 
lunatic or of unsound mind see Section 47 of The Conveyancing and Law of 
Property Act, 1881, hereinafter referred to. 

As to the effect of the bankruptcy of the principal upon a power of attorney 
see ex parte Snowball (L. R., 7 Ch. 534), Markwick v. Hardingham (15 Ch. D. 
339), and Elliott v. Turquand (7 App. Cas. 79). 

A sale under a power of attorney to a bond fide purchaser without notice of 
an act of bankruptcy committed by the giver of the power would be good as 
against the trustee under a subsequent adjudication (see ex parte Snowball, 
supra). 

Where the power forms the security for a debt, or was executed for 
valuable consideration, it will not be revoked by the principal's bankruptcy 
(Alley V. Hotson, 4 Campb. 325). 

At common law a power of attorney, even though coupled with an interest, 
was revoked by the principal's death (Watson v. King, 4 Campb. 272) ; but the 
contrary is said to be the rule of equity. However, in the case of Spooner 
V. Sandilands (1 Y. & C. C. 390), in which the point came directly before the 
Court, it was apparently held that the power was revoked both at law and 
in equity by the principal's death, but that the letter of attorney operated not 
only to confer a power, but also as a charge. 

In the case of Kiddill v. Farnell (3 Sm. & G. 428) a clause in a power of 
attorney, in the usual form issued by the Bank of England for the transfer 
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of stock, to make it good notwithstanding the death of the grantor before 
transfer was held effectual. 

Section 26 of 22 & 23 Vict. c. 35 extended to ezecators and administrators 
as well as to tmstees, whilst this Section extends in terms only to tmstees. 
However, the expression " trustee " in this Act inclndes an executor or adminis- 
trator acting in the duties incident to the office of personal representative of a 
deceased person. And by Section 47 of The Conveyancing and Law of Property 
Act, 1881 (44 & 45 Vict. c. 41), a general protection is given to every person 
making or doing any payment or act in good faith in pursuance of a power 
of attorney, notwithstanding that before the payment or act the donor of the 
power had died, or become lunatic, of unsound mind,- or bankrupt, or had 
revoked the power, if the fact of death, lunacy, unsoundness of mind, 
bankruptcy, or revocation was not at the time of the payment or act known 
to the person making the same. 

Under the provisions contained in Sections 8 and 9 of The Con- 
veyancing and Law of Property Act, 1882, a power of attorney may now, 
by the instrument creating it, be made absolutely irrevocable when given for 
valuable consideration, or irrevocable for a fixed time not exceeding one year, 
whether given for valuable consideration or not. 

Sdemnity 24. A trustee shall, without prejudice to the provisions 

of truflteea. ^f ^]jg instrument, if any, creating the trust, be chargeable 
only for money and securities actually received by him 
notwithstanding his signing any receipt for the sake of 
conformity, and shall be answerable and accountable only 
for his own acts, receipts, neglects, or defaults, and not 
for those of any other trustee, nor for any banker, broker, 
or other person with whom any trust moneys or securities 
may be deposited, nor for the insufficiency or deficiency 
of any securities, nor for any other loss, unless the 
same happens through his own wilful default ; and may 
reimburse himself, or pay or discharge out of the trust 
premises, all expenses incurred in or about the execution 
of his trusts or powers. 

Section 24. — This Section is, in effect, a re-enactment of Section 31 of 
22 & 23 Yict. c. 35, that Section being repealed by the present Act (see 
Section 61 and Schedule). 

This Section, like the repealed Section, only expresses the rule of Courts of 
Equity (re Brier, Brier v. Evison, 26 Ch. D. 238, 243). Before the repealed 
enactment came into operation all well-drawn trust instruments contained 
an indemnity clause to a like effect with the indemnity given by statute. 

At law, where trustees join in a receipt, primd facie all are to be considered 
as having received the money; but the rule of Courts of Equity is that 
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the mere circnmstance of a tm^ee joining in a receipt for the sake of 
conformity, without receiving the moneys to which such receipt relates, is 
not sufficient to charge him in the event of a misapplication by the trustee 
who actually receives (Brice v. Stokes, 11 Ves. 319, 324 ; re TrjeiT, Martindale 
V. Picquot, 3 K. & J. 317). The trustee, however, to exonerate himself must 
show that the money acknowledged to have been received by all was, in 
fact, received by the other trustees, and that he joined only for conformity 
(Brice v. Stokes, swpra). 

Although a trustee may not be chargeable simply by reason of his allowing 
his co-trustee to receive moneys of the trust, he will become liable for 
misapplication, if, in' breach of his duty, he allow his co- trustee to retain 
snch moneys for a longer period than the actual circumstances require 
(Brice v. Stokes, swpra; Lincoln v. Wright, 4 Beav. 427), or fail to see that 
they are properly applied for the purposes of the trust (Thompson v. Finch, 
22 Beav. 316). 

Trustees are not bound personally to transact such business connected with 
or arising out of the proper duties of their trust as, according to the usual mode 
of conducting business of a like nature, persons acting with usual care and 
prudence on their own account would ordinarily conduct through mercantile 
agents ; and when according to the usual and regular course of such business 
moneys receivable or payable ought to pass through the hands of such mercantile 
agents, that course may properly be followed by trustees, though the moneys 
are trust moneys {ex parte Belchier, Amb. 218 ; Speight v. Gaunt, 9 App. Cas. 1, 4 ; 
and see also The Judicial Trustees Act, 1896, Section 3, and notes thereto, 
infra) . 

A trustee is justified in depositing trust moneys for temporary purposes 
in the hands of bankers of good credit (Rowth v. Howell, 3 Ves. 565 ; Wilks v. 
Groom, 3 Dr. 584, 592 ; Swinfen v. Swinfen No. 5, 29 Beav. 211) ; but 
the moneys should be paid into the separate account of the trust, and not 
mixed with the trustee's own moneys {ex parte Kingston, in re Gross, L. R., 
6 Ch. 632). 

Where an administrator deposited moneys (part of his intestate's estate) 
with bankers on a current account separate from his own account, it was 
held that the fact of the bankers allowing half-yearly interest on the moneys 
for the time being standing on such current account did not affect the 
position of the administrator {re Maroon's Estate, Finch v. Marcon, W. N. 
[1871] 148). 

The Section, however, does not extend its indemnity to cases of wilful 
default, and a trustee is therefore still liable, in the event of the failure of the 
bankers, if he allows money to lie in the bankers' hands when he ought to 
have invested it (Moyle v. Moyle, 2 Russ. & My. 710; and Cann v. Cann, 
33 W. R. 40), or if he leave it in the hands of the bankers when he ought to have 
paid it over to other parties, as, for instance, to new trustees duly appointed 
(Lunham v. Blundell, 4 Jur., N. S. 3), or if he lend moneys to the bankers 
by way of loan on their personal security (Darke v. Martyn, 1 Beav. 525). 
Should he keep a larger balance at the bankers' than is reasonably necessary 



88 THE TRUSTEE ACT, 1898, SECTION 24. 

for the purposes of the trust, he would, in the event of the bankers failing, 
be liable to make good what the Court should consider to be the exceas 
over the sum which he ought to have had in the bank (Astbury v. Beasley, 
W.N. [1869] 96). 

In the case of re Jones, Jones v. Searle (49 L. T., N. S. 91), it was held that 
trustees were liable to pay interest on trust moneys which they had mixed 
with moneys of their own and left in the hands of their bankers. 

A trustee investing trust funds is justified in employing a broker to 
procure securities authorised by the trust, and in paying the purchase 
money to the broker, if he follow the usual and regular course of business 
adopted by ordinarily prudent men in making such investments (Speight 
V. Gaunt, 9 App. Cas. 1, 4). 

A trustee is also justified in employing an agent to collect debts due to 
the trust estate (re Brier, Brier v, Evison, 26 Ch. D. 238, 243). 

As to the right of a trustee to employ a solicitor, auctioneer, or stockbroker 
see re Blundell, Blundell v. Blundell (40 Ch. D. 370, 376). 

The rule that trustees acting according to the ordinary course of business, 
and employing agents as prudent men of business would do on their own 
behalf, are not liable for the default of the agent so employed, is subject to 
the limitation that the agent must not be employed out of the ordinary 
scope of his business (Fry v. Tapson, 28 Ch. D. 268). 

A trustee who selects as his agents persons properly qualified cannot be 
made responsible for their intelligence or their honesty; but he cannot 
entrust them with any duties which they may be willing to undertake, or 
pay them any remuneration which they may demand, and he is bound 
to exercise his discretion in the matter (re Weall, Andrews v. Weall, 
42 Ch. D. 674). 

In the case of Bostock v. Floyer (L. B., 1 Eq. 26) a trustee was held 
liable for the loss, through the fraudulent conduct of his solicitor, of trust 
moneys which he had handed to his solicitor for investment, the reason of 
the decision apparently being that it was not for a specific investment, and 
that it is not the ordinary course of business for a trustee to place money 
in the hands of a solicitor to invest. 

As to the duties of a trustee when investing trust moneys see the notes 
to Sections 1 and 8, supra, 

" Money and secwrities actually received hy him" — The expression 
*' securities " includes stocks, funds, and shares (see Section 50, infra). 

" And 'may reimhurse himself^ or pay or discharge out of the trust 
premises, all expenses incurred in or about the execution of his trusts or 
poioer«."— -Independently of statutory enactment, a trustee is, by the rules 
of equity, entitled to reimburse himself out of the trust estate all costs, 
charges, and expenses properly incurred by him in the administration of 
the trust; for, in the words of Lord Cottenham, in the case of the Feoffees 
of Heriot's Hospital v. Boss (12 CI. & Fin. 507, at p. 515), the first object of a 
trust is to indemnify those who administer it against any costs properly 
incurred in its administration. 



THE TRUSTEE ACT, 1893, SECTION 24. 89 

A tmstee is entitled to be indemnified by hia eeetui que trust penonally 
against coats and expenses properly incurred {ex parte Chippendale, re German 
Mining Co., 4 De G. M. & G. 19, at p. 54). 

Where a trustee has incurred a liability in performance of his duty, 
it seems that the Court would compel his cestui que trust to give him an 
indemnity, although no loss had actually accrued (Ph^n6 v. Gillan, 6 Hare 
1, 12, 13). 

A trustee is entitled to his expenses notwithstanding that an annuity is 
given to him under the trust instrument as a recompense for the care and 
trouble which will attend the due execution of his office (Wilkinson v.*Wilkinson, 
2 S. & S. 237). 

Trustees should keep careful account of their disbursements on account 
of the trust. 

As to the right of trustees to reimbursement generally see *' Lewin on 
Trusts," 9th edition, Cap. xxiv.. Section 2, where the subject is very fully 
treated. 

It is, however, a rule of the Courts of Equity that a trustee, executor, 
or administrator shall have no allowance for his care and trouble : the reason 
being that on these pretences, if allowed, the trust might be loaded and 
rendered of little value, besides the great difficulty there might be in settling 
and adjusting the quantum of such allowance, especially as one man's time 
may be more valuable than that of another. There can be no hardship 
in this respect upon any trustee, who may choose whether he will accept the 
trust or not (Robinson v. Pett, 3 P. Wms. 132 ; Moore v. Frowd, 3 My. & Cr. 50 ; 
re Imperial Land Co. of Marseilles, 4 Ch. D. 566, 580 ; and Barrett v. Hartley, 
L. B., 2 Eq. 789). 

It is similarly a rule of equity that a trustee, executor, or administrator 
may not make any profit out of his trust by acting in his professional or 
business capacity in the matters of the trust (Scattergood v. Harrison, 
Mos. 128; Sherriff v. Axe, 4 Russ. 33 ; Kirkman r. Booth, 11 Beav. 273; and 
Bainbrigge v. Blair, 8 Beav. 588, 596). 

So a solicitor trustee cannot by himself, or, if he carry on business in 
partnership, by his firm, make any charge against his cestui que trust except 
for costs out of pocket (Bainbrigge v. Blair, supra ; Todd v. Wilson, 9 Beav. 486 ; 
Pollard V. Doyle, 1 Dr. & Sm. 319 ; Broughton v. Broughton, 5 De G. M & G. 
160; and Bnrge v. Brutton, 2 Hare 373). 

The reason why the Court declines to allow a solicitor tmstee acting for 
himself as trustee to make the usual professional charges against the trust 
fund is, that to do so would be to place a parfcy having a duty conflicting 
with his interest in the position of having to make out his own bill against 
himself, leaving any error which might occur to be settled and set right at 
some future occasion (Bainbrigge v. Blair, 8 Beav. 588, at p. 595). 

The rule applies equally where the matter is carried through exclusively 
by a partner of the solicitor trustee who is not concerned in the trust, for 
what is done is done for the profit of the trustee as partner (Christopher v. 
White, 10 Beav. 523, 525). 
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Where, however, a Bolicitor trostee is carrying on basiness in partnership, 
and it is stipulated between the partners that a partner being a tmstee is 
not to share in the profits of or take any benefit from business done in respect 
of any matter where he is a tmstee, the trustee partner may employ his 
partner to act as solicitor to the trust, and pay him the ordinary remuneration 
(Clack V. Carton, 30 L. J., N. S., Ch. 639). 

A solicitor who is a trustee, executor, or administrator is under no obligation 
to act in his professional capacity, but may employ another solicitor to act 
in the matter of the trust or in winding up the estate (Stanes v. Parker, 
9 Beav. 389). 

In like manner a solicitor mortgagee could not, before the coming into 
operation of The Mortgagees' Legal Costs Act, 1895 (58 & 59 Vict. c. 25), 
charge profit costs against the mortgagor, either as to proceedings in an 
action or business done out of Court {in re Wallis, 34 Ch. D. 675 ; in re Wallis, 
25 Q. B. D. 176 ; in re Doody [1893], 1 Ch. 129 ; Eyre r. Wynn-Mackenzie 
[1894], 1 Ch. 218). 

The rule is not limited to solicitors, but it extends to any mortgagee who 
is capable of giving, and who does give, his own personal services in relation 
to the mortgage debt or security. For instance, if a mortgagee were a surveyor 
he could not charge for surveyor's work done by himself, though he could charge 
for the same work if he had employed another surveyor to do it {in re Wallis, 
25 Q. B. D. 176, 180, 182). 

It would seem, however, that the partner of a solicitor mortgagee might 
have received remuneration for his trouble, and that in the absence of any 
agreement that the solicitor mortgagee was not to share in the profits arising 
from the transaction in question, the proper course was to ascertain what the 
profit costs were, and then to allow the other partner the same share in them 
as he was entitled to in the general profits of the partnership business {in re 
Doody [1893], 1 Ch. 129). 

The Mortgagees' Legal Costs Act, 1895 (58 & 59 Vict. c. 25), provides as 
follows : — 

2. (1) Any solicitor to whom, either alone or jointly with any other person, 
a mortgage is made, or the firm of which such solicitor is a member, 
shall be entitled to receive for all business transacted and acts done by 
such solicitor or firm in negotiating the loan, deducing and investigating 
the title to the property, and preparing and completing the mortgage, 
all sach usual professional charges and remuneration as he or they 
would have been entitled to receive if such mortgage had been made 
to a person not a solicitor, and such person had retained and employed 
such solicitor or firm to transact such business and do such acts; and 
such charges and remuneration shall accordingly be recoverable from 
the mortgagor. 

(2) This Section applies only to mortgages made after the commencement 
of this Act. 
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3. (1) Any solicitor to or in whom, either aJone or jointly with any other 
person, any mortgage is made or is vested by transfer or transmission, 
or the firm of which snch solicitor is a member, shall be entitled to 
receive and recover from the person on whose behalf the same is done, 
or to charge against the security for all business transacted and acts 
done by such solicitor or firm subsequent and in relation to such 
mortgage, or to the security thereby created, or the property therein 
comprised, all such usual professional charges and remuneration as 
he or they would have been entitled to receive if such mortgage had 
been made to and had remained vested in a person not a solicitor, 
and such person had retained and employed such solicitor or firm 
to transact such business, and do such acts, and accordingly no such 
mortgage shall be redeemed, except upon payment of such charges and 
remuneration. 

(2) This Section applies to moil^gages made and business transacted and 
acts done either before or after the commencement of this Act. 

4. In this Act the expression "mortgage" includes any charge on any 
property for securing money or money's worth. 

The Mortgagees' Legal Costs Act, 1895, does not extend to Scotland. 

In the case of Eyre v. Wynn-Mackenzie ([1896] 1 Ch. 135), application 
for leave to appeal against a judgment dated the 28th of November, 1893, 
notwithstanding the expiration of the time limited for so doing, on the ground 
that since the judgment The Mortgagees' Legal Costs Act, 1895, had been 
passed by which the law as to a solicitor mortgagee's costs had been altered, 
was refused by the Court of Appeal, on the ground that, though Section 3 of 
the Act is retrospective in its operation, it could not have been intended to 
affect judgments of the Court which were right at the time they were given. 

It will be observed that the Act in question only relates to professional 
work done by solicitor mortgagees, and not to work or business by other 
mortgagees who may be professional men. 
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PART III. 

Powers op the Court. 

Appointment of New Trustees and Vesting Orders. 
Power of 28. (1) The Hiffh Court may, whenever it is ex- 

the Court to ^ ^ ^ . ° "^ 

appoint new pedient to appoint a new trustee or new trustees, and it 
is found inexpedient, difficult, or impracticable so to do 
without the assistance of the Court, make an order for 
the appointment of a new trustee or new tmstees either 
in substitution for or in addition to any existing trustee 
or trustees, or although there is no existing trustee. In 
particular and without prejudice to the generality of the 
foregoing provision, the Court may make an order for 
the appointment of a new trustee in substitution for a 
trustee who is convicted of felony, or is a bankrupt. 

(2) An order under this Section, and any consequential 
vesting order or conveyance, shall not operate further or 
otherwise as a discharge to any former or continuing 
trustee than an appointment of new trustees under any 
power for that purpose contained in any instrument 
would have operated. 

(3) Nothing in this Section shall give power to appoint 
an executor or administrator. 

Section 25. — This part of the Act deals with the important powers vested 
in the Court of appointing new trustees on sammons, and demands a carefnl 
and exhaustive discussion, as this and the following Sections replace the 
hitherto unrepealed Sections of The Trustee Act, 1850. 

Taking, then, each part of the Section in succession : — The power is 
exerciseable by the Court " whenever it is expedient to appoint a new 
trustee or new trustees, and it is found inexpedient, difficult, or impracti- 
cable" to act without the assistance of the Court. 

Where there is a valid existing power of appointing new trustees, and a 
person willing to exercise it, the Court will not exercise the power conferred 
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by this Section (re Sutton, W. N. [1885] 122; re Gibbons's Trnata, W. N. [1882] 12). 
Hence it must be borne in mind that this power of the Court only comes into 
play when there is no person who will exercise the power. The Court will 
not intervene and appoint where there is a valid power of appointment, 
merely upon the suggestion that it will be improperly exercised (re Hodson's 
Trust, 9 Hare 118). But if the trustees are resident out of the jurisdiction, 
the Court will appoint {re Humphrey's Estate, 1 Jur., N. S. 921). 

Moreover, contrary to many decided cases, it is now clear that the Court 
will not, where new trustees have already been appointed out of Court under 
a valid power, reappoint them for the purpose of • making a vesting order 
(re Vicat, 33 Ch. D. 103 ; re Dewhirst's Trusts, 33 Ch. D. 416; and re Gardiner's 
Trusts, 33 Ch. D. 590), though it may be proper to; and the Court will, where 
there is any reasonable question whether trustees appointed under a power 
have been duly appointed, reappoint them (see Cotton, L. J., re Vicat, supra) ; 
or the course adopted in re Stocken's Trusts (W. N. [1893] 203) may be adopted 
(though it is inadvisable), where one of the newly-appointed trustees retired, 
and the Court appointed a person in his place. 

The Court will not, on any application for the appointment of new trustees, 
enter into the question of the validity of the instrument creating the trust 
{re Matthews, 26 Beav. 463). 

The following persons have been held to be trustees, in addition, of course, 
to the cases where they are obviously so : — 

(a) a trustee of a composition deed ; a trustee of a deed registered 
under The Bankruptcy Act, 1861 ; and a bankrupt's assignee 
{re Price, L. R., 6 Eq. 460; re Bache, W. N. [1868] 223; 
re Donisthorpe, L. R., 10 Ch. 55; re Joyce's Estate, L. R., 
2 Eq. 576). 

(b) a vendor of land where the title is clear {re Lowry's Will, L. R.j 
15 Eq. 78; re Russell, 12 Jur., N. S. 224), or the contract has been 
executed {re Cuming, L. R., 5 Ch. 72), or where it has been the 
subject of an award {re Taylor, W. N. [1865] 2) ; but if the title is 
not clear it must be established in a suit {re Carpenter, Kay 418 ; 
re Weeding, 4 Jur., N. S. 707; re Faulder, W. N. [1866] 83). 

(c) A vendor of copyholds who has covenanted to surrender, and has 
received the price {re CoUingwood's Trusts, 6 W. R. 536 ; re Cuming, 
L. R., 5 Ch. 72). But a vendor who has not received the price, 
and who dies, would not be a trustee for the purposes of this 
Act, in accordance with decisions on the repealed Trustee Act 
of 1850 {re Colling, 32 Ch. D. 333). 

(d) A vendor or constructive trustee of stocks or shares or a legacy 
{re Angelo, 5 De G. <& Sm. 278; re Davis's Trusts, L. B., 
12 Eq. 214). 
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The cases where the Conrt considers it expedient are not absolutely 
definable, bnt may be grouped, so far as the decided cases go, under the following 
heads : — 

(a) Where a trustee is an infant the Court will appoint another 
trustee in the infant's place, but without prejudice to any 
application by the infant on coming of age to be restored to 
the trusteeship (re Shelmerdine, 33 L. J., Ch. 474; see also 
re Porter's Trust, 2 Jur., N. S. 349; and re Gartside's Estate, 
1 W. R. 196). 

(b) The Court has also considered it expedient where all the trustees 
have died in the testator's lifetime, and there are therefore no 
trustees, or where there was no representative of a last surviving 
trustee or difficulty in obtaining administration (re Smirthwaite's 
Trusts, L. R., 11 Eq. 251 ; re Moore, McAlpine v. Moore, 21 Ch. D. 
778; re Williams's Trusts, 36 Ch. D. 231; re Matthews, 26 Beav. 463; 
Davis V. Chanter, 4 Jur., N. S. 272; re Davis's Trusts, L. R., 
12 Eq. 214). The decision in re Moore, McAlpine v, Moore, 
must not be construed to lay down any rule that the Court can 
appoint executors, though the expressions in the judgment might 
lend some sanction to this view. But Sub-section 3 of the 
Section now under discussion negatives the existence of any 
such power expressly. 

(c) In cases where there is a doubt whether the power of appointment 
applies, the Court will appoint new trustees (re Woodgate's Settle- 
ment, 5 W. R. 448 ; re Armstrong's Settlement, ibid.), 

(d) Where a trustee is bankrupt the Court can, if it thinks fit, remove 
him, and appoint another in his place, whether he consents or 
not (see last clause of Sub-section 1, and also .Coombes v. Brookes, 
L. R., 12 Eq. 61; re Adam's Trusts, 12 Ch. D. 634; re Foster, 
55 L. T. R., N. S. 479; and re Mace's Trusts, W. N. [1887] 232; 
and see also Section 147 of The Bankruptcy Act, 1883). 

(e) Where a trustee is a lunatic the Court can appoint a new trustee. 

Formerly the practice was that the application should be entitled 
in Chancery alone, unless a vesting order was desired, in which 
case it had to be entitled " In Lunacy " as well (re Vicker's Trusts, 
3 Ch. D. 112 ; re Mason, L. R., 10 Ch. 273) ; but if the lunatic 
trustee was out of the jurisdiction, the application need only be 
entitled " In the Chancery Division " (re Gardner's Trusts, 
10 Ch. D. 29; see also re Dewhirst's Trusts, 33 Ch. D. 416; re 
Martin's Trusts, 84 Ch. D. 618; and re Barber, 39 Ch. D. 187). 
At the present time the application would be by summons under 
The Lunacy Act, 1890, unless a vesting order is sought, when it 
must be by petition (Rules in Lunacy, 1892, Rules 18, 19, and 57). 
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(/) Where a trustee is convicted of felony (see last clause of Sub- 
section 1). 

(g) Where a trustee has absconded and cannot be discovered. 

Qi) Where a trustee has gone to reside abroad permanently (te Bignold's 
Settlement Trusts, L. R., 7 Ch. 223). 

(i) Where incapacity has been caused by age or infirmity (re Lemann's 
Trusts, 22 Ch. D. 633, where a trustee had become incapable of 
acting by reason of old age and consequent bodily and mental 
infirmity). In re Barber (39 Ch. D. 187) a person who was a 
paralytic and deprived of the power of speech and unable to 
read and write, but not suffering from any mental disease, was 
held to be removable by the Chancery Court (see also re Phelps's 
Settlement Trusts, 31 Ch. D. 351; commented on in re Martin's 
Trusts, 34 Ch. D. 618). But this jurisdiction cannot be resorted 
to where there is a controversy as to the facts, as in re 
Blanchard (3 De G. F. & J. 131). 

Under the powers of this Section the Court can appoint a new trustee or 
new trustees either — 

(a) In substitution for any existing trustee t>r trustees ; 

(b) In addition to any existing trustee or trustees; or 

(c) Although there is no existing trustee. 

The Court will not necessarily limit itself to the original number of 
trustees, but, whatever the original number, it will not reduce it unless 
ail administration action is pending, or the trust property is immediately 
divisible, or about to be paid into Court (re Gardiner's Trusts, 33 Ch. D. 590 ; 
Davies v. Hodgson, 32 Ch. D. 225 ; re Lamb's Trusts, 28 Ch. D. 77 ; and see 
re Stokes's Trusts, L. R., 13 Eq. 333; re Harford's Trusts, 13 Ch. D. 135; 
re Tatham's Trusts, W. N. [1877] 259 ; re Aston, 23 Ch. D. 217 ; and re Martyn, 
26 Ch. D. 746). 

If there were originally one trustee, one new one may be appointed 
(re Reynault, 16 Jur. 233, though in this case the trust was coming to 
an end). The Court has appointed two instead of one (re Tunstall's Will, 
4 De G. & Sm. 421). If there were two old trustees, the Court, as stated 
above, will never appoint less than two new ones, and has sometimes 
added to that number, as in re Boycott (5 W. R. 15), where it appointed two 
in addition to the original two trustees. 

In the case of a charity where there were ten trustees, the Court on 
appointing that number directed that when they became reduced to three 
they should apply in Chambers for an appointment of others to fill up the 
number (re Bergholt, 2 Eq. Rep. 90). 
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As to the persons the Court appoints as tmstees. The following persons 
are not eligible for appointment by the Court as trustees : — 

(a) Persona resident out of the jurisdiction (re Guibert, 16 Jur. 852 ; 
Curtis's Trust, Jr. R., 5 Eq. 422). — Under special circumstances, 
as where the bulk of the property is abroad, the Court will appoint 
such persons, and can, and does, allow remuneration out of the 
trust property for their services (re Freeman's Settlement Trusts, 
37 Ch. D. 148). So, too, where all the cestui que trusts are resident 
out of the jurisdiction (re Liddiard, 14 Ch. D. 310). In this case 
the property was English . personalty, but it was intended to sell 
it and invest in the country where the beneficiaries lived, some 
of them being infants (see also in re Drewe, W. N. [1876] 168). 
The case of re Freeman's Settlement Trusts is a particularly 
instructive case. There the cestui que trusts^ some of whom were 
infants, were all resident out of the jurisdiction, either in Canada 
or the United States. It being necessary to appoint new trustees, 
the Court appointed two Canadians resident there and their 
English agent trustees, but required an undertaking by the trustees 
out of the jurisdiction, in case the power of appointing new trustees 
should become exerciseable by them, or either of them, not to 
appoint any new trustee resident out of the jurisdiction without 
the consent of the Court. The Court also, subject to the production 
of evidence as to the number of the holdings, the rents and dates 
of payment, the necessity of paying a commission for collecting 
the rents, and that the proposed remuneration was proper, 
Hanctioned the payment of a commission to the English trustee. 
The property in this case was real estate (see also re Simpson, 
W. N. [1897] 105). The case of Marshall v. HoUoway <2 Sw. 432, 
453) was cited as authority for the proposition that the Court 
can authorise both prospective and retrospective allowances to a 
trustee for time, pains, and trouble in management. 

(b) Aliens. — The Court objects to appoint aliens, because they are, 
as a rule, out of the jurisdiction; but where the cestui que trusts 
were living abroad and English trustees could not be found 
the Court has appointed aliens (re Hill's Trust, W. N. [1874] 228). 
In that case the property was realty and personalty in England, 
the cestui que trust being resident in France ; two Frenchmen 
were accordingly appointed trustees. Where, by inadvertence, an 
alien was appointed, the Court has subsequently, upon a rehearing, 
discharged the order (re Giraud, 32 Beav. 385). 

(c) Any of the cestui que trusts^ unless it cannot be avoided (ex parte 
Clutton, 17 Jur. 988 ; re Clissold, 10 L. J., N. S. 642 ; ex parte 
Conybeare's Settlement, 1 W. R. 458). — In re Burgess's Trusts, 
where it was found impossible to induce anyone, not a cestui que 
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trusty to become a trustee, an nndertaking had to be given by 
them that whenever either became a sole trustee, he should 
immediately take steps to appoint another co-trustee, following 
re Hattatt's Trusts (W. N. [1870] 14). See also re Davis's Trusts 
(L. B., 12 Eq. 214, at p. 217). The husband of a cestui que trust can 
be appointed, especially if he be one of three trustees (re Hattatt's 
Trusts, W. N. [1870] 14; re Burgess's Trusts, W. N. [1877] 87), 
a similar undertaking being exacted as in the case of a cestui 
que trust being appointed a trustee. In one case a member of 
the firm of solicitors acting for the petitioners has been appointed 
(re Brentwairs Trust, W. N. [1872] 77), but as a rule the solicitor 
acting for a party will not be appointed (re Orde, 24 Ch. D. 271, 
at p. 272). 

(d) Trust Corporations, — The Court has refused to appoint a trust 
corporation a trustee, but has appointed certain individuals 
nominated by it (re Brogden, Billing v. Brogden, W. N. [1888] 
238 ; and see Law (guarantee Society v. Bank of England, 
24 Q. B. D. 406). 

But the Court can now, under The Judicial Trustees Act, 1896, appoint 
a judicial trustee to be a trustee, either jointly with any other person or as 
sole trustee (see the notes to this Act, and the rules under it, infra). 

Generally, the Court can appoint separate sets of trustees for distinct 
trusts under this Act (Cotterill's Trusts, W. N. [1869] 183; Cunard's Trusts, 
27 W. R. 52 ; Moss's Trusts, 37 Ch. D. 513 ; and see the notes to Section 10, 
Sub-section 2 (fe), of this Act, p. 55, supra). 

An affidavit of fitness of the trustees is always required by the Court, and 
should show something as to the position of the proposed trustees in respect 
of their pecuniary means (re Castle, Sterry's Trusts,. W. N. [1888] 179). The 
description of deponent of such an affidavit as a '' gentleman " is insufficient, 
and the costs of such an affidavit will be disallowed (re Horwood, W. N. 
[1886] 139; re Orde, 24 Ch. D. 271; but see re Dods worth, Spence v, Dodsworth 
[1891], 1 Ch. 657). Where an affidavit containing such a description of a trustee 
was allowed to be filed, Chitty, J., remarked that re Horwood (55 L. T., 
N. S. 373) and re Orde only held the description " gentleman " insufficient for the 
particular purpose of weighing the value of the deponent's evidence, and of 
weighing the value of evidence of fitness of a proposed trustee. A statement 
that trustees were of '* good credit " is a sufficient statement of pecuniary 
means (re Smith's Policy Trusts, W. N. [1894] 68). 

The consent of a new trustee to act is now to be evidenced by a written 
consent, to be signed by him, and verified by the signature of his solicitor 
(R. S. C. 1883, Order XXXVIII., Rule 19 [a]). This rule does not apply to 
lunacy proceedings (re Wilson, 31 Ch. D. 522) ; but it does apply to proceedings 
entitled "In the Chancery Division," as well as "In Lunacy" (re Hume, 
35 Ch. D. 457). The Rules in Lunacy, 1892, Rule 92, have, however, now 
assimilated the practice. 

H 
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The application for the appointment of new tmstees is made by sammonB 
in Chambers under R. S. C. (Trustee Act), 1895, Rule 5 (R. S. C. 1893, 
Order LV., Rule 13 [a]). 

As altered by the Rules of the Supreme Court, February, 1895 (which 
a dded the words in brackets below), this Rule is as follows : — 

Any of the following applications under The Trustee Act, 1893, may be 
made by summons : — 

(a) An application for the appointment of a new trustee, with or 
without a vesting or other consequential order. 

(b) An application for a vesting order, or other order consequential 
on the appointment of a new trustee, whether the appointment 
is made by the Court, or by a Judge, or out of Court. 

(c) An application for a vesting or other consequential order in any 
case where a judgment or order has been given or made for the 
sale, conveyance, or transfer of any land or stock [or the suing 
for or recovering any chose in action]. 

(d) An application relating to a fund paid into Court in any case 
[coming within the provisions of Rule 2 of this Order]. 

Order LV., Rule 15 (a), should also be read in connection with these Rules: — 

No order appointing a new trustee .... and no vesting or other 
order consequential on the appointment of new trustees shall be 
made except by the Judge in person. 

The case of re Peach (33 Sol. J. 575), where it was held that a petition was 
necessary when the trustees have been appointed out of Court, is rendered 
obsolete by these Rules and need not be further referred to. 

Application under these Rules will be by originating summons, unless there 
is pending an action or proceeding in which a summons can be taken out. 

For Forms see Appendix V., infra^ Forms 7, 8, and 9. 

As to (a) — The right to go by petition is not taken away, but should only 
be resorted to in cases of difficulty or intricacy not easily dealt with other- 
wise (re Morris, 37 W. R. 317, and re Broadwood, 55 L. J., Ch. D. 666 ; and 
see also re Atkinson's Policy Trusts, 13 R. Mar. 186). 

-As to (b) — The vesting or other order referred to in this Rule must be 
one *' consequential on" the appointment of a new trustee or trustees. 

As to (c) — This part of the Rule is referable to Section 30 of The Trustee 
Act, 1893, and Section 1 of The Trustee Act, 1893, Amendment Act, 1894. 

Land or stock can be vested. 

The form in which a vesting order on the appointment of new trustees 
should be made has given rise to considerable discussion, but seems finally 
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decided by the cases of in re New Zealand Trust and Loan Co. ([1893] 
1 Ch. 403) and in re Gregson ([1893] 3 Ch. 233). 

From the judgment in the latter case it would appear that where the 
shares to be transferred to the new trustees are fully paid up the form should 
be as follows (following the form in re Peacock, 14 Ch. D. 212) : — " It is 
ordered that the right to call for a transfer and to transfer into their own 
names or otherwise to a purchaser or purchasers the following stocks or shares, 
and to execute all such deeds and instruments as may be necessary for the 
purpose, do vest in the said H. and B. : that is to say &c. . . . and it is ordered 
that the right to receive the dividends due (if any) and to accrue due on all 
or any or either of the before-mentioned stocks and shares do vest in the said 
H. and B." (see in re New Zealand Trust and Loan Co. ([1893] 1 Ch. 403, 
note on p. 405). 

If there be any liability on the shares, as the trustees cannot presumably 
intend to become shareholders and so expose themselves to liability, the proper 
form will be to direct that " the right to call for a transfer of and to transfer 
the sum of and to receive any dividends due and to accrue due 

thereon do vest " Ac. 

The case of in re Tweedy (28 Ch. D. 529) gives the recitals which it is 
proper to insert in an order appointing new trustees. 

Parties. — The applicant for the appointment of new trustees may be any 
beneficiary or duly appointed trustee (Section 36, infra). 

The respondents should be, as a general rule, all the beneficiaries who 
are applicants. The new trustees need not be made parties, but any retiring 
trustee should be {re Sloper, 18 Beav. 595). 

Sei'vice. — Service on a respondent living abroad may be dispensed with 
(re Wilson, 31 Ch. D. 522). 

As to (d) — The practice as to funds which have been paid into Court under 
The Trustee Act is dealt with in the notes to Section 42, infra. 

Sub-section 2. — The effect of this is simply that the trustees who cease to 
be trustees when new ones are appointed by the Court are not liable for 
anything taking place after their retirement. 

Siib'Section 3. — An executor can only be appointed by a testator himself ; 
an administrator by the Court of Probate (see re Willey, W. N. [1890] 1). 
The case of in re Moore, McAlpine v. Moore (21 Ch. D. 778), where Kay, J., 
is reported to have appointed a trustee or trustees "to perform the duties 
incident to the office of an executor," is commented on in Eaton v. Davies 
(W. N. [1894] 32), where Kekewich, J., points out that the judgment of 
Kay, J., in the former case had been misapprehended, and that he must be taken 
to have meant no more than that the definition in Section 2 of The Trustee 
Act, 1850, enabled him to make the order in the particular case before him, 
where there was no existing trustee, and that that judgment must be read 
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with the qnalification sng^ested by Cotton, J., in re Willey (ubi supra) 
to the effect that the Act (and therefore this Act) did not aathorise the 
appointment of a trustee to discharge daties which -belonged, not to the 
office of a trustee, but only to that of an executor. Where a trustee is 
a lunatic, then, unless he is an infant or is out of the jurisdiction, 
the application (see re Gardner, 10 Ch. D. 29) will have to be made in 
Lunacy alone under The Lunacy Acts, 1890 and 1891, and the Rules 
thereunder. These Rules came into force on 1st March, 1892, and are 
printed in W. N., 19th March, 1892, p. 7, as amended by the Rules of 
15th June, 1893, which came into operatum in July, 1893, and are printed 
in W. N., 24th June, 1893, p. 3. 

The following are the Sections in The Lunacy Act, 1890 (53 & 54 Vict, 
c. 5), dealing with lunatic trustees : — 

Vesting Orders. 

13S. (1) When a lunatic is solely or jointly seised or possessed of any land 
upon trust or by way of mortgage, the Judge in Lunacy may by order 
vest such land in such person or persons, for such estate, and in such 
manner as he directs. 

(2) When a lunatic is solely or jointly entitled to a contingent right in any 
land upon . trust or by way of mortgage, the Judge may by order release 
such hereditaments from the contingent right, and dispose of the same 
to such person or persons as the Judge directs. 

(3) An order under Sub-sections (1) and (2) shall have the same effect as 
if the trustee or mortgagee had been sane, and had executed a deed 
conveying the lands for the estate named in the order, or releasing or 
disposing of the contingent right. 

(4) In all cases where an order can be made under this Section the Judge 
may, if it is more convenient, appoint a person to convey the land or 
release the contingent right, and a conveyance or release by such person 
in conformity with the order shall have the same effect as an order 
under Sub-sections (1) and (2). 

(5) Where an order under this Section vesting any copyhold land in 
any person or persons is made with the consent of the lord or lady 
of the" manor, such land shall vest accordingly without sxirrender or 
admittance. 

(6) Where an order is made appointing any person or persons to convey any 
copyhold land, such person or persons shall execute and do all assurances 
and things for completing the assurance of the lands, and the lord and 
lady of the manor shall, subject to the customs of the manor and the 
usual payments, be bound to make admittance to the land, and to do 
all other acts for completing the assurance thereof, as if the persons 
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in whose place an appointment is made were free from disability, 
and had executed and done snch assurances and things. 

136. (1) Where a lunatic is solely entitled to any stock or chose in action 
upon trust or by way of mortgage, the Judge in Lunacy may by order 
vest in any person or persons the right to transfer or call for a transfer 
of the stock, or to receive the dividends thereof, or to sue for the 
chose in action. 

(2) In the case of any person or persons jointly entitled with a lunatic 
to any stock or chose in action upon trust, or by way of mortgage, the 
Judge may make an order resting the right to transfer or call for a 
transfer of the stock, or to receive the dividends thereof, or to sue for 
the chose in action either in such person or persons alone or jointly with 
any other person or persons. 

(3) When any stock is standing in the name of a deceased person whose 
personal representative is a lunatic, or when a chose in action is vested 
in a lunatic as the personal representative of a deceased person, the 
Judge may make an order vesting the right to transfer or call for a 
transfer of the stock, or to receive the dividends thereof, or to sue for 
the chose in action in any person or persons he may appoint. 

(4) In all cases where an order can be made under this Section the Judge 
may, if it is more convenient, appoint some proper person to make or 
join in making the transfer. 

(5) The person or persons in whom the right to transfer or call for a transfer 
of any stock is vested may execute and do all powers of attorney, 
assurances, and things to complete the transfer to himself or them- 
selves or any other person or persons according to the order, and 
the bank, and all other companies and their officers, and all other 
persons shall be bound to obey every order under this Section according 
to its terms. 

(6) After notice in writing of an order under this Section, it shall not be 
lawful for the bank or any other company to transfer any stock to which 
the order relates, or to pay any dividends thereon except in accordance 
with the order. 

137. Where a person is appointed to make or join in making a transfer of 
stock, such person shall be some proper officer of the bank, or the 
company, or society, whose stock is to be transferred. 

138. The powers conferred by this Act as to vesting orders may be exercised 
for vesting any land, stock, or chose in action in the trustee or trustees 
of any charity or society over which the High Court have jurisdiction, 
upon suit duly instituted, whether the appointment of such trustee or 
trustees was made by instrument under a power or by the High Court 
under its general or statutory jurisdiction. 
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139. The Judge in Lnnacj may make declarations and give directions con- 
cerning the manner in which the right to any stock or chose in action 
vested under the provisions of this Act is to be exercised. 

140. The fact that an order for conveying any land or releasing any 
contingent right has been founded upon an allegation of the personal 
incapacity of a trustee or mortgagee shall be conclusive evidence of the 
fact alleged in any Court upon any question as to the validity of the 
order, but this Section shall not prevent a Judge of the High Court from 
directing a reconveyance of any lands or contingent rigTit dealt with 
by the order, or from directing any party to any proceeding concerning 
such land, or right to pay any costs occasioned by the order when the 
same appears to have been improperly obtained. 

This Section has been repealed by Section 51 of The Trustee Acty 1898, hut 
it is virtually re-enacted hy Section 40 of that Act. 

141. In every case in which the Judge in Lunacy has jurisdiction* to order 
a conveyance or transfer of land or stock, or to make a vesting order, 
he may also make an order appointing a new trustee or new trustees. 

142. The Judge in Lunacy may order the costs of or incident to obtaining 
an order under the provisions of this Act as to vesting orders, and 
carrying the same into effect, to be paid out of the land or personal 
estate, or the income thereof, in respect of which the order is made, 
or in such manner as the Judge may think fit. 

143. The provisions of this Act as to vesting orders shall not affect the 
jurisdiction of the High Court as to any lunatic trustee or mortgagee 
who is an infant. 

The following are the Rules in Lunacy under the above Sections of the 
Act of 1890*:— 

THE RULES IN LUNACY, 1892. 

Dated 6th February, 1892. 

Vesting Obdebs. 

Applications under that portion of The Lunacy Act, 1890, which relates 
to "Vesting Orders" may be made — 

(a) Where the application is for the appointment of new trustees, or 
relates to property subject to a trust by any person beneficially 
interested in the property, whether under disability or not, or 
by any duly appointed trustee thereof. 

(h) Where the application relates to any property subject to a mortgage 
by any person beneficially interested in the equity of redemption, 
or in the mortgage money, whether under disability or not. 

♦The application must be by petition (Rules in Lunacy, 1892, Rules 18, 19, and 57). 
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The application shall be intituled in the matter of the trust or mortgage, 
and of the particular lunacy, and in the matter of The Lunacy Act, 
1890. 

The applicant shall serve any such application upon the person or persons 
who, according to the practice of the Chancery Division of the High 
Court, would be required or entitled to be served in similar cases. 

Application foe Vesting Order. 
In Lunacy. 

In the Matter of the Trusts of an Indenture dated the 
and made between 

and 
In the Matter of A. B., a person of unsound mind {_or as the case may be], 

and 
In the Matter of The Lunacy Acts, 1890 and 1891. 

26. In any of the following eases : namely — Vesting 

J o J orders as to 

(i.) Where the High Court appoints or has appointed 
a new trustee ; and 

(ii.) Where a trustee entitled to or possessed of any 
land, or entitled to a contingent right tlierein, 
either solely or jointly with any other person — 

(a) is an infant, or 

(b) is out of the jurisdiction of the High 
Court, or 

(c) cannot be found ; and 

(iii.) Where it is uncertain who was the survivor of 
two or more trustees jointly entitled to or 
possessed of any land; and 

(iv.) Where, as to the last trustee known to have 
been entitled to or possessed of any land, it is 
uncertain whether he is living or dead ; and 

(v.) Where there is no heir or personal representative 
to a trustee who was entitled to or possessed of 
land and has died intestate as to that land, or 
where it is uncertain who is the heir or personal 
representative or devisee of a trustee who was 
entitled to or possessed of land and is dead ; and 
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Vesting (vi.) Where a trustee jointly or solely entitled to or 

land. possessed of any land, or entitled to a contingent 

right therein, has been required, by or on behalf 
of a person entitled to require a conveyance of 
the land or a release of the right, to convey the 
land or to release the right, and has wilfully 
refused or neglected to convey the land or release 
the right for twenty-eight days after the date of 
the requirement; 

the High Court may make an order (in this Act called 
a vesting order) vesting the land in any such person in 
any such manner and for any such estate as the Court may 
direct, or releasing or disposing of the contingent right to 
such person as the Court may direct. 

Provided that — 

(a) Where the order is consequential on the appoint- 
ment of a new trustee the land shall be vested 
for such estate as the Court may direct in the 
persons who on the appointment are the trustees ; 
and 

(6) Where the order relates to a trustee entitled 
jointly with another person, and such trustee is 
out of the jurisdiction of the High Court or 
cannot be found, the land or right shall be vested 
in such other person, either alone or with some 
other person. 

Section 26. — This Section is confined to cases of trusteeship, and does not 
apply to the case of an infant mortgagee, as Section 7 of The Trustee Act, 1850, 
did : this is, however, met by Section 28, infra. The Definition Section 
(Section 50) clearly excludes a mortgagee. In these instances, and subject to 
the provisions above mentioned, the Court can, on the appointment of new 
trustees, vest the land, or release the contingent right thereto. 

This Section, along with Sections 28 and 32, replaces Sections 7, 8, 9, 10, 
11, 12, 13, 14, 15, and 34 of The Trustee Act, 1850, so far as they affect trustees, 
and Section 2 of The Trustee Extension Act, 1852. 

Sub-section (i.). — Under the former Acts, and it is apprehended under this 
Act, the Court can, and will, make a vesting order when appointing a new 
trustee, even though there is no incapacity in the person possessed of the legal 
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estate to convey it to the new trustee (re Manning's Trust, Kay, App. xxviii.), 
and if the new trustees are appointed in a suit a vesting order may be made 
subsequently {re Hughes's Settlement, 2 Hem. & Miller 695). 

Where the evidence required on the appointment of a ntfw trustee is not 
produced on the making of the vesting order, the latter will be post-dated 
(re Havelock's Trust, 11 Jur., N. S. 906). 

It is clear that this Section includes the case of leaseholds, which are 
within the definition of "land" (see Section 50, infra), and the substitution of 
the words " entitled to or possessed of " in this Section for the words " seised or 
possessed of," which were used in the similar Section of The Trustee Act, 1850, 
supports this view. Indeed it has been held that Section 34, which is replaced by 
this Section, applied to leaseholds. The assent of the landlord to the vesting 
order is not needed unless there is a restriction against alienation (see re 
Matthews's Settlement, 2 W. R. 85 j re Driver's Settlement, L. R., 19 Eq. 352 ; 
re Dalgleish's Settlement, 4 Ch. D. 143 ; and re Rathbone, 2 Ch. D. 483, which 
overrules re Dalgleish's Settlement, 1 Ch. D. 46). An order can be made 
even where the land has escheated, if the Crown assents to the vesting order 
{re Martinez's Trust, W. N. [1870] 70). 

Sub-section (ii.). — Under this Sub-section the Court can make a vesting 
order where the trustee is seised, possessed, or entitled to 'any land or a 
contingent right therein — 

1. Solely. 

2. Jointly with any other person. 

1. "Solely" seised. 

A coparcener who has no beneficial interest and holds in trust for the other 
coparcener is solely seised (McMurray v. Spicer, L. R., 5 Eq. 527) j but in re 
Greenwood's Trusts (27 Ch. D. 359) it was held that the words " seised jointly " 
in Section 10 of The Trustee Act, 1850 (which is replaced by the Section 
now under consideration), are not strictly limited to a legal joint tenancy, 
but are used in the widest sense, and include a case of land vested in 
coparceners, one of whom is out of the jurisdiction {re Greenwood's Trusts, 
27 Ch. D. 359). Where trustees of realty have disclaimed, the heir is a 
trustee within the Act, and so, too, where the trustees have all died in the 
testator's lifetime (Wilks v. Groom, 6 De G. M. & G. 205 ; re Gill, 1 Seton, 
4th edition, 520). 

Where a vendor dies after a contract to sell has been entered into, but before 
conveyance, the sale having, in equity, converted the property into personalty, 
the heir is a trustee within this Section {re Badcock, 2 W. R. 386). In the 
case of a sale of realty which has not been converted, the infant heir is not 
a trustee until a decree of a Court has been made to that effect, or unless 
the purchase-money has been paid to the vendor in his lifetime {re Cuming 
L. R., 5 Ch. 72 ; and see note to Section 50, infra). Whether there need be a 
decree or not depends on whether the contract is executed or unexecuted. 
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Giffard, J., in re Cuming, says : " Where there is only a contract for sale a suit 
is necessary to declare the vendor a trustee ; but where the contract has been 
executed by payment of the purchase-money and a formal covenant to surrender, 
I think that no suit is necessary." 

2. " Jointly " seised. 

Joint mortgagees are not within this Section as trustees (re Walker's 
Mortgage Trusts, 3 Ch. D. 209; and see Section 60). 

But the co-heirs of a mortgagee are trustees within the Act; and if one 
be in the jurisdiction and one out, the latter is a trustee for the persons entitled 
to the mortgage moneys (re Templer's Trust, 4 N. B. 494; see also re Hughes's 
Settlement, 2 Hem. & Miller, 695). 

(a) Where the Trustee is an Infant. 

In the absence of any definition in this Act (Section 50) excluding an infant 
of unsound mind from the term " an infant," it seems that the case of a trustee 
who is an infant and of unsound mind falls under the jurisdiction herein given 
to the Court of Chancery. This appears to be clear from the terms of 
Section 143 of The Lunacy Act, 1890, which enacts that "the provisions of 
this Act as to vesting orders shall not affect the jurisdiction of the High Court 
as to any lunatic trustee or mortgagee who is an infant." The Sections 
of The Lunacy Act, 1890, dealing with vesting orders are Sections 135 
to 143, and are set out, supra^ p. 100, together with the Rules relating 
thereto. They appear not to contemplate the case of an infant trustee who 
is lunatic, which affords an additional argument in support of the view 
above stated. 

In Powell V, Matthews (1 Jur., N. S. 973) it was held that a vesting order 
under the similar Section will, if consented to by the protector of the settle- 
ment, bar all estates in the remainder, and not pass a base fee only under 
The Fines and Recoveries Abolition Act, 1834. 

(b) Where the Trustee is Out of the Jurisdiction of the High Court. 

Mere temporary absence is not sufficient to enable the Court to act : as 
where the captain of a merchant vessel was away on a voyage (Hutchinson v,- 
Stephens, 5 Sim. 499). Even where a trustee has appeared by counsel he 
may be treated as out of the jurisdiction (Stillwell v. Ashley, not reported, 
1 Seton, 4th edition, 520). Service of a petition for vesting an outstanding 
legal estate was dispensed with in the case of the heirs of a trustee 
who had been out of the jurisdiction of the Court (re Stanley's Trusts, 
W. N. [1893] 30). 

If the trustee out of the jurisdiction is of unsound mind, this Section applies, 
and the application need only be made in Chancery and not in Lunacy 
(re Gardner's Trusts, 10 Ch. D. 29) ; contra, if he is in the jurisdiction of the 
Court (see supra, p. 100, as to powers of Court in cases of lunacy). 

As to service not being necessary in the case of a trustee of unsound mind 
see re East (8 Ch. 735) and re Green (10 Ch. 272). 
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(c) Where the Trustee Cannot he Found. 

A mortgagor who has deposited deeds by way of equitable mortgage, 
against whom a decree of foreclosure had been made, and who could not be 
found, is a trustee within this Section (Lechraere v. Clamp, 30 Beav. 218; 
31 Beav. 578). Another instance will be found in re Walker's Mortgage Trusts 
(3 Ch. D. 209). In Dugmore v. Suffield (W. N. [1896] 50), one of four trustees of 
a settlement having absconded was adjudicated a bankrupt, and could not be 
found. It was held that the Court could, under Sections 26 and 35 of this 
Act, make a vesting order. In re Lees's Settlement Trusts ([1896] 2 Ch. 508), 
where one of four trustees was an absconding bankrupt, the Court made an 
order vesting the trust estate in the other three trustees, although the number 
of trustees was thereby diminished. 

Sub-section (iii.). — There is no presumption as to the time when one of two 
persons died, if dying in the same accident, shipwreck, or battle (Wing and Angrave, 
8 H. L. C. 183 ; see also re Phene's Trust, L. R., 5 Ch. 139, and re Corbishley's 
Trusts, 14 Ch. D. 846). 

8uh -section (iv.). — A person shown not to have been heard of for seven 
years by those (if any) who, if he had been alive, would naturally have heard 
of him is presumed to be dead, unless the circumstances of the case are 
such as to account for his not being heard of without assuming his death ; 
but there is no presumption as to the time when he died, and the burden of 
proving his death at any particular time is upon the person who asserts it 
(re Phene's Trust, L. R., 5 Ch. 139). 

Sub-section (v.). — The Court can make a vesting order under this Sub- 
section — 

(a) Where there is no heir or personal representative to a trustee ; or 

(h) Where it is uncertain who is the heir or personal representative or 
devisee. 

This Sub-section replaces Sections 15 and 34 of The Trustee Act, 1850, 
and does away with the difficulty that it was only when new trustees were 
appointed under Section 34 that such an order could be made in relation to 
leaseholds. " Land " as defined in the present Act clearly covers the case of 
leaseholds for years, and the Sub-section now under discussion goes further 
than Section 15 of the old Act, as it includes the case of a trustee having 
no personal representatives, which obviously contemplates personalty. The 
difficulty as to leaseholds was generally surmounted by appointing new 
trustees under Section 34, and then vesting the leaseholds. Re Mundel's Trust 
(8 W. R. 683) and re Harvey (1 Seton, 520) are therefore no longer law, and 
the expedient usually resorted to, and sanctioned by re Driver's Settlement (L. R., 
19 Eq. 352), re Rathbone (2 Ch. D. 483), re Dalgleish (4 Ch. D. 143), re Mundel's 
Trust (6 Jur. N. S. 880), re Matthews's Settlement (2 W. R. 85), and re Robinson's 
Will (9 Jur. N. S. 385), is not of further interest. A vesting order can be 
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made vesting the property in a person absolutely entitled under this Section 
(re Godfrey's Trusts, 23 Ch. D. 205). The L.JJ. in Lunapy will not make 
such an order (re Currie, 10 Ch. D. 93; re Holland, 16 Ch. D. 673). 

Svib-section (vi.). — This is in lieu of Section 2. of The Trustee Extension 
Act, 1852. 

The jurisdiction arises not only where there has been toilful refusal, but 
also where there has been mere neglect to convey the land or release the right 
for twenty-eight days after the date of the requirement. For decisions showing 
what is toilful refusal see re Mills's Trusts (40 Ch. D. 14) and Knight v. Knight 
(W. N. [1866] 114). It is not "wilful" if the trustee on good grounds 
entertains a bond fide doubt of the title of the person calling for the 
conveyance. 

A written demand will usually — but not necessarily — ^be made, either by 
the party entitled to have the conveyance or by his agent, as, for instance, 
his solicitor. 

If a ma.rried woman refuse, a vesting order can be made (Bowley v. Adams, 
14 Beav. 130). 

Where a mortgagor of copyholds who had covenanted to surrender within 
a certain time had not done so, a vesting order was made by the Court 
(re Crowe's Mortgage, L. R., 13 Eq. 26). 

The High Court may make an order vesting the land in any such person, in 
any such manner, and for any such estate as the Court may direct, or releasing 
or disposing of the contingent right to such person as the Court may direct. 

" Land." — In Section 50 " land " is defined as including " manors, and 
incorporeal as well as corporeal hereditaments, and any interest therein, and 
also an undivided share of land." 

*' Incorporeal hereditaments " is a wide and somewhat indefinite term ; 
but the following are certainly included within it : Advowsons, tithes, commons, 
ways, watercourses, lights, offices, dignities, franchises, corodies, pensions, 
annuities, and rents (2 Bl. Com. 21). In " Hales's Analysis," page 48, the 
following enumeration is given : — ** Rents, services, tithes, commons, and other 
profits in alieno solo ; pensions, offices, franchises, liberties, villeins, dignities." 

Copyholds clearly come within the term '* corporeal hereditaments " 
(see Section 34, vnfra). 

The Court can by the vesting order vest the land in new trustees, if such 
are appointed (see Proviso [a]), or if none are appointed, then in the sole 
continuing trustee, or in the continuing trustee and new trustee (see Proviso [&]). 
It was at one time doubted whether the Court could do this under the Sections 
of the Act replaced by this Section, but the cases of Smith v. Smith (3 Drewry 72) 
and re Marquis of Bute's Will (I Johns. 15) have set this doubt at rest, and 
the express words in Proviso (h) of this part of the Section render it quite 
clear that it can be done, notwithstanding re Watts's Settlement (9 Hare, 106) 
and re Plyer's Trust (ibid. 220). 

The Court can, in short, divest the whole estate from the continuing and 
incapacitated trustees, and vest it in the new body, whether composed of 
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the old trustees or not, as joint tenants (re Fisher's Will, 1 W. R. 505 ; 
and Smith, v. Smith, uhi supra). The Conrt cannot and will not give any 
directions as to the mode of administration of the trust : its duty is confined 
to patting the funds in proper hands, to be administered in . accordance with 
the trust deed, will, or other document (re Taylor, 2 De G. F. & J. 125). 

27. Where any land is subiect to a contingent riff lit Orders as to 

T_ "^ 1 J. v 1. contingent 

m an nnborn person or class of unborn persons who on rights of 

• i • i 1 J • J J 1 PI unborn 

coming into existence would, m respect tnereoi, become persons. 
entitled to or possessed of the land on any trust, the 
High Court may make an order* releasing the land from 
the contingent right, or may make an order vesting in 
any person the estate to or of' which the unborn person or 
class of unborn persons would, on coming into existence, 
be entitled or possessed in the land. 

Section 27. — This Section replaces Section 16 of The Trustee Act, 1850 (13 & 
14 Vict. c. 60), and in Wake v. Wake (1 W. E. 283) — a decision under that Section 
and equally applicable to the substituted enactment — the Court discharged the 
contingent rights of unborn children in favour of purchasers under a decree, 
and made an order vesting in such purchasers the estates of infants and the 
contingent estates of. unborn infants. In Hargreaves v. Wright (ihid. 408) 
the Court decreed, in a suit for specific performance, that on each purchaser in 
that case making payment into Court the estate comprised in his contract 
should be discharged from the contingent rights of unborn persons claiming 
under a settlement. 

28. Where any person entitled to or possessed of land. Vesting 
or entitled to a contingent right in land, by way of security pia^e S 
for money, is an infant, the High Court may make an order by^j^aSt^^ 
vesting or releasing or disposing of the land or right in mortgagee. 
like manner as in the case of an infant trustee. 

Section 28. — This Section deals with the case of an infant mortgagee, and 
enables the Court to act in the same manner as it could do in the case of an 
infant trustee ; and it replaces Sections 7 and 8 of The Trustee Act, 1850, so 
far as those Sections have not been dealt with by the preceding Sections of this 
Act — i.e. it deals with cases of an infant mortgagee only (see notes to next 
Section, and see also Section 30 of The Conveyancing Act, 1881). 

The words explanatory of the powers of the Court in dealing with the 
infant's interest are very comprehensive : the order may vest, release^ or dittpose 
of the land, contemplating, evidently, either an out-and-out appointment of 
new trustees, or the continuance of one or more of the old trustees, together 
with one or more new ones in the trust. 
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As the Court is empowered to make "an order .• . . . in like manner 
as in the case of an infant trustee," a reference to Section 26 of this Act, and 
the notes thereon, will show the scope of this. 

In the former Act of 1850, Section 2 contained a definition of "person of 
unsound mind," which was defined to mean " any person, not an infant, who not 
having been found a lunatic shall be incapable from infirmity of mind to manage 
his own affairs." The present Act does not contain any similar definition, but, 
notwithstanding this, it would appear that, no qualifying words being used, an 
infant, even though of unsound mind, comes within the operation of the Section, 
and, therefore, no resort to the lunacy jurisdiction need be had, but the ordinary 
jurisdiction in Chancery applies {re Arrowsmith's Trusts, 4 Jur., N. S. 1123). 

Under the old practice it was not necessary to serve the infant with the 
petition (re Tweedy, 9 W. R. 398 ; re Willan, ibid. 689) ; but in re Jones's Mortgage 
(22 W. R. 837) — a petition under the Trustee Act — Jessel, M. R., considered it 
was contrary to principle to take an estate out of a person without giving him 
notice. This practice should certainly be followed in applications under the 
present Act, and the infant should be served. 

Vesting 29. Where a mortgagee of land has died without having 

place of entered into the possession or into the receipt of the rents 

by heir or and profits thereof, and the money due in respect of the 

he^f&cfor mortgage has been paid to a person entitled to receive the 

repres^nta- Same, or that last-mentioned person consents to any order 

mort°* ee ^^^ ^^® reconveyance of the land, then the High Court may 

make an order vesting the land in such person or persons 

in such manner and for such estate as the Court may direct 

in any of the following cases : namely — 

(a) Where an heir or personal representative or devisee 
of the mortgagee is out of the jurisdiction of the 
High Court or cannot be found ; and 

(h) Where an heir or personal representative or devisee 
of the mortgagee on demand made by or on behalf 
of a person entitled to require a conveyance of the 
land has stated in writing that he will not convey 
the same, or does not convey the same for the space 
of twenty-eight days next after a proper deed for 
conveying the land has been tendered to him by 
or on behalf of the person so entitled ; and 

(c) Where it is uncertain which of several devisees of 
the mortgagee was the survivor ; and 



THE TRUSTEE ACT, 1893, SECTION 29. HI 

(d) Where it is tmcertain as to the survivor of several 
devisees of the mortgagee or as to the heir or 
personal representative of the mortgagee whether 
he is living or dead ; and 

(e) Where there is no heir or peraonal representative 
to a mortgagee who has died intestate as to the 
land, or where the mortgagee has died and it is 
uncertain who is his heir or personal representa- 
tive or devisee. 

Section 29. — This Section replaces Section 19 of The Tmstee Act, 1850, 
l)ut it differs in some respects from the repealed Section : thus, for the words 
"any person to whom any landn have been conveyed hy way of mortgage** in 
Section 19 of The Tmstee Act, 1850, the words "a mortgagee of land" are 
sabstitnted in this Act, relying no donbt on the definition in Section 60 of 
the expressions "mortgage" and "mortgagee" as including and relating to 
" every estate and interest regarded in equity as merely a security for money, 
and every person deriving title under the original mortgagee." 

But this variation will not affect the construction and scope of the 
enactment. A more important variation is the insertion in each of Sub- 
sections (a), (6), (d), and (e) of the words "personal representative." This 
addition is introduced in view of Section 30 of The Conveyancing Act, 1881 
(44 & 45 Vict. c. 41), whereby it was enacted that estates or interests of 
inheritance vested in any person solely on any trust or by way of mortgage 
should, notwithstanding any testamentary disposition, devolve to and become 
vested in his personal representative or representatives. 

By Section 45 of 50 & 51 Vict. o. 78, it was enacted that Section 30 of 
The Conveyancing Act, 1881, "shall not apply to land of copyhold or 
customary tenure vested in the tenant on the court rolls of any manor upon 
any trust or by way of mortgage." Hence copyholds vested in a sole 
mortgagee will still descend to his devisee or heir, as the case may be, and 
the aid of this Section of The Trustee Act, 1893, may have to be invoked. 
The reference to the heir or devisee in Sub-sections (a), (6), (c), (d), and (e) 
of this Section have reference probably solely to copyhold property (see 
re Mills's Trusts, 37 Ch. D. 312). 

The conditions precedent to this Section coming into operation are 
apparently — 

1. Where a mortgagee of land has died without having entered into 

possession, and either — 

2. The money due in respect of the mortgage has been paid to a person 

entitled to receive the same ; .or 

3. The person entitled to receive that money consents to any order 

for the reconveyance of the land. 
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Re Meyriok's Estate (9 Hare, 116) was decided on this footing, but overruled 
in re Boden's Trust (1 De G. M. & G. 57; 9 Hare, 820: see also re Quinlan's 
Trust, 9 Jr. Ch. Rep. 306, and re Lea's Trust, 6 W. R. 482), which shows 
that the Section is applicable to the case where the personal representative 
of the mortgagee is applying, the estate having gone to the heir-at-law of 
the mortgagee. The term " reconveyance " in the Section would obviously 
seem to point to a reconveyance to the mortgagor, but the case cited indicates 
that this is not strictly read. But the application of the Section to such a 
case as this is of small importance, since Section 30 of The Conveyancing 
Act, 1881, under which trust and mortgage estates devolve on the personal 
representative. 

Under the former Act, if the mortgagee was illegitimate and died intestate 
a vesting order could be made, the petition having been served on the Crown 
(re Minohin's Estate, 2 W. R. 179). 

If the mortgagee has taken possession, this Section does not apply. But 
in re Skitter (4 W. R. 791) the Court did, under Section 9 of the Trustee Act 
(replaced by Section 26 of this Act), make an order vesting in the executors 
of a deceased mortgagee in fee, who had died intestate as to trust estates, 
the legal estate outstanding in the heir-at-law out of the jurisdiction, 
though the mortgagee had before her death been in receipt of the rents. 
The Court did this on the ground that Section 9 authorised such a vesting 
order where any person " seised or possessed of any lands upon any trust " 
was out of the jurisdiction. Section 9 is replaced, as to this, by Sub- 
section ii. (b) of Section 26 of this Act (see note to that Section, supra j 
p. 106). 

Under this Section a transfer of a mortgage could, no doubt, be effected, 
as the words are "the money due in respect of the mortgage has been 
paid to a person entitled to receive the same." 

Sub-section (e). — A case of " uncertaint;^ " under this Section arose under 
the following circumstances: — A mortgagee of freehold land died, having 
made a Will by which he appointed executors. The validity of the Will was 
disputed by the testator's widow, and an action to establish the Will had 
been commenced in the Probate Division, but had not yet been tried. The 
mortgage debt had been paid. It was held that it was '* uiwjerfairi," within 
the meaning of this Sub-section, who was the personal representative of 
the deceased mortgagee, and that consequently the Court had jurisdiction to 
make an order vesting the mortgaged land in the mortgagor (see in re Cook's 
Mortgage [1895], 1 Ch. 700). 

Vesting 30. Where any Court gives a judgment or makes an 

sequential Order directing the sale or mortgage of any land, every 
mentfor person who is entitled to or possessed of the land, or 
mortage entitled to a contingent right therein [as heir, or under 
of land. f;jiQ Will of a deceased person for payment of whose debts 
the judgment was given or order made"], and is a party to 
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tlie action or proceeding in which the judgment or order 
is given or made, or is otherwise bound by the judgment 
or order, shall be deemed to be so entitled or possessed, 
as the case may be, as a trustee within the meaning of 
this Act ; and the High Court may, if it thinks expedient, 
make an order vesting the land or any part thereof for 
such estate as that Court thinks fit in the purchaser or 
mortgagee or in any other person. 

Section 30.— Thia Section is a re-enactment of Section 29 of 13 & 14 Vict. c. 60, 
and Section 1 of 15 & 16 Vict. c. 55. 

The words within brackets and in italics in this Section were repealed 
by Section 1 of The Trustee Act, 1893, Ajnendment Act, 1894 (see infra, p. 167, 
for the Act). 

This Section comes into operation whenever the Court makes an order 
" directing the sale or mortgage of any land." 

Section 29 of 13 & 14 Vict. c. 60 T)nly applied where the sale was for the 
payment of debts. Section 1 of 15 & 16 Vict. c. 55 remedied this by 
enacting that where a sale had been directed " for any purpose whatsoever " 
the power comes into effect. Although these words are not to be found in 
the Section under consideration, the meaning obviously is that it operates 
in any case. 

Hence the powers conferred by it can be used where the sale has been 
to provide costs, thus rendering Weston v. Filer (5 De G. & Sm. 608) obsolete 
(see Wake v. Wake, 17 Jur. 545; and see also Hancox v. Spittle, 3 Sm. & Gif. 478). 

There are two other variations introduced in the present Section. The 
Section begins " Where any Court " ,• the Sections replaced speak of " any 
Court of Equity " ; while lower down in this same Section 30 the words are 
" the High Court may." When used with reference to England or Ireland, 
" High Court," by Sub-section 3 of Section 13 of The Interpretation Act, 
1889, means Her Majesty's High Court of Justice in England or Ireland 
as the case may be. The other variation is the insertion of the words "or 
mortgage " in the second line of the Section, and " mortgagee " in the last. 
The repealed Sections did not include the case where the Court ordered a 
mortgage. To this extent, then, the law is altered. 

*' Every 'person " has been held to include persons under no disability, and 
who ^ could have validly executed a conveyance of the property which it is 
desired to vest (Beckett v. Sutton, 19 Ch. D. 646), which case also decides that 
Section 1 of The Trustee Extension Act, 1852, and by analogy of reasoning this 
Section, applies to sales under The Partition Acts, 1868 and 1876. It also 
includes a lunatic not so found (Herring v. Clark, L. R., 4 Ch. 167). 

The persons who may be declared trustees under this Section are — 

1. Any person seised or possessed of or entitled to the land as heir. 

2. Any person entitled to a contingent right therein as heir. 
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3. Any person seised or possessed of or entitled to the land under the 

Will of a deceased person for payment of whose debts the judgment 
was given or order made. 

4. Any person who is a party to the action or proceeding. 

5. Any person who is otherwise bound by the judgment or order. 

The Court may vest the estate in the purchaser or mortgagee or in such 
other person su9 the Court thinks fit. 

Hancox v. Spittle (3 Sm. & Giff. 478) was a case of vesting the land in 
" some other person." 

Where the estate is sold in lots the purchasers can petition for a vesting 
order, and the costs of each purchaser are payable out of the purchase money 
of his lot (Ayles v. Cox, ex parte John Attwood, 17 Beav. 584). 

Formerly applications under the Trustee Act had to be by petition ; but 
now Order LIVb. of the Bules of the Supreme Court provides that applications 
under The Trustee Act, 1893, may be made by petition except as otherwise 
provided under Order LV. Order LIVb., as subsequently amended by later 
Eules, will be found in Appendix IV., Part A. 

By Section 5 of 47 & 48 Vict. c. 71, Section 1 of the Trustee Extension Act 
is made to apply to sales (thereby authorised) of the hereditaments of the 
Crown in an action as if fiuch hereditaments were vested in a subject. 

This Section of the Trustee Extension Act iq now repealed ; but it is 
apprehended that the Court could under the present Act make a vesting 
order where it has made an order for sale coming within Sub-section 1 of 
Section 5 of 47 & 48 Vict. c. 71 (The Intestates' Estate Act, 1884). 



Vesting 
order conse- 
quential on 
judgment 
tor specific 
perform- 
ance, &c. 



31. Where a judgment is given for the specific perform- 
ance of a contract concerning any land, or for the partition, 
or sale in lieu of partition, or exchange, of any land, or 
generally where any judgment is given for the conveyance 
of any land either in cases arising out of the doctrine of 
election or otherwise, the High Court may declare that any 
of the parties to the action are trustees of the land or any 
part thereof within the meaning of this Act, or may declare 
that the interests of unborn persons who might claim under 
any party to the action, or under the Will or voluntary 
settlement of any person deceased who was during his life- 
time a party to the contract or transactions concerning which 
the judgment is given, are the interests of persons who, on 
coming into existence, would be trustees within the meaning 
of this Act, and thereupon the High Court may make a 
vesting order relating to the rights of those persons, bom 
and unborn', as if they had been trustees. 
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Section 31. — This Section is a virtual re-enactment of Section 30 of 13 & 14 
Vict. c. 60, and Section 7 of 31 & 32 Vict. c. 40 (The Partition Act, 1868). As to 
appointing a person to execute documents see Section 14 of The Judicature 
Act, 1884. 

The High Court can mskke a vesting order under this Section in the 
following cases : — 

Where a judgment is given — 

(a) For the specific performance of a contract concerning any land; 
(6) For the partition of any land; 

(c) For the sale in lieu of partition of any land ; 

(d) For the exchange of any land ; or 

(e) For the conveyance of any land, either in cases arising out of the 
doctrine of election or otherwise. 

(a) A contract for the sale of leaseholds was held not to come within the 
Section replaced by this Section (Grace v. Baynton, W. N. [1877] 79) ; but in 
Hall V. Hale (51 L. T., N. S. 226) Kay, J., made an order appointing a person 
to execute the lease, and this decision will no doubt now be followed. 

(b) Orders have been made under the former Act in partition actions in 
Bowra v. Wright (4 De G. & Sm. 256), re Molyneux (10 W. ft. 512, the case 
of a lunatic), re Sherard (1 De G. J. & S. 421), and Shepherd v. Churchill 
(25 Beav. 21). 

(c) This replaces Section 7 of The Partition Act, 1868 (31 & 32 Vict. c. 40), 
which Section is repealed by this Act. 

(e) For instances of orders in foreclosure actions see Lechmere v. Clamp 
(31 Beav. 578) and Foster v. Parker (8 Ch. D. 147). As to the proper form of 
order in a foreclosure action where an infant heir-at-law of the mortgagor 
is party see Mellor v. Porter (25 Ch. D. 158). 

The ca^es of Lees v. Coulton (L. E., 20 Eq. 20) and Basnett v. Moxon 
(L. R., 20 Eq. 182) show to what extent the Court can bind unborn persons^ 
in which terms are included heirs of a living person. 

What the Court does, in making the order, is either to declare that 
the persons in question *' are trustees of the land," or to declare that 
"the interests of unborn persons who might claim under any party to the 
action, or under the Will or voluntary settlement of any person deceased 
who was during his lifetime a party to the contract or transaction concerned, 
are the interests of persons who, on coming into existence, will be trustees 
within the meaning of this Act." In Lees v. Coulton a form of order will 
be found. 

Section 14 of The Judicature Act, 1884, under which the Court possesses 
somewhat similar powers to those conferred by this Section, is as follows : — 
" Where any person neglects or refuses to comply with a judgment, or order 
directing him to execute any conveyance, contract, or other document or to 
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endorse any negotiable instrnment, the Court may, on such terms and conditions 
(if any) as may be just, order that such conveyance, contract, or other document 
shall be executed, or that such negotiable instrument shall be endorsed by such 
person as the Court may nominate for that purpose, and in such case the 
conveyance, contract, document, or instrument so executed or endorsed 
shall operate and be for all purposes available as if it had been executed 
or endorsed by the person originally directed to execute or endorse it." 
This power was actually exercised in Owen v. Edwards (33 W. R. 578). 
Re Montagu, Faber v. Montagu ([1896] 1 Ch. 549), shows that where an 
order is made vesting or appointing a person to convey the estate of an 
infant tenant in tail in possession the effect is to bar the estate tail and 
remainders over. 

The practice is now regulated by Order LIVb. (see Appendix IV., Part A., 
infra). 

Effect of 32. A vesting order under any of the foregoing provisions 

order. shall in tlie case of a vesting order consequential on the 

appointment of a new trustee have the same effect as if 
the persons who before the appointment were the trustees 
(if any) had duly executed all proper conveyances of the 
land for such estate as the High Court directs, or if there 
is no such person, or no such person of full capacity, then 
as if such person had existed and been of full capacity, 
and had duly executed all proper conveyances of the land 
for such estate as the Court directs, and shall in every other 
case have the same effect as if the trustee or other person 
or description or class of persons to whose rights or 
supposed rights the said provisions respectively relate had 
been an ascertained and existing person of full capacity, 
and had executed a conveyance or release to the effect 
intended by the order. 

Section 32. — This Section in effect re-enacts Sections 7 to 15 of 13 & 14 Vict. 
c. 60, and Sections 1, 2, and 8 of 15 & 16 Vict. c. 55. 
The effect of an order under this Section is to be — 

1. As if the persons who Before the appointment were the trustees 

(if any) had duly executed all proper conveyances of the land for 
such estate as the High Court directs; or 

2. If there is no trustee, as if such person had existed and been of full 

capacity, and had duly executed all proper conveyances of the land 
for such estate as the Court directs. 

For a case on this Section, showing the effect of a vesting order, see 
re Montagu, Faber v. Montagu ([1896] 1 Ch. 549). 
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33. In all cases where a veating order can be made under Power to 
any of the foregoing provisions, the High Court may, if it person to 
is more convenient, appoint a person to convey the land . ^^^^^' 
or release the contingent right, and a conveyance or 
release by that person in conformity with the order shall 

have the same effect as an order under the appropriate 
provision. 

Section 33. — This Section re-enacts Section 20 of 13 & 14 Vict. c. 60. 

■ 

The conveyance by the person appointed to convey shonld contain a recital 
showing it is made in obedience to the order of the Conrt {ex parte 
Foley, 8 Sim. 395 ; Caswell v. Sheen, 69 L. T., N. S. 854 ; and see also Judicature 
Act, 1884, Section 14). 

34. (1) Where an order vesting copyhold land in any Effect of 
person is made under this Act with the consent of the order as to 
lord or lady of the manor, the land shall vest accordingly ^^^^ ° 
Tvithout surrender or admittance. 

m 

(2) Where an order is made under this Act appointing 
any person to convey any copyhold land, that person shall 
execute and do all assurances and things for completing the 
assurance of the land ; and the lord and lady of the manor 
and every other person shall, subject to the customs of 
the manor and the usual payments, be bound to make 
admittance to the land, and to do all other acts for 
completing the assurance thereof, as if the persons in 
w^hose place an appointment is made were free from 
disability and had executed and done those assurances 
and things. 

Section 34. — This Section re-enacts Section 28 of 13 & 14 Vict. c. 60. It 
deals with two cases — 

1. Where a vesting order of copyhold is made with the consent of the 

lord or lady of the manor. 

2. Where an order is made appointing any person to convey any 

copyhold land. 

1. In the first case, the consent of the lord or lady obviates the necessity of a 
surrender and admittance ; but there is nothing to prevent the Court making an 
order without such consent, the effect then being to vest the property in the 
intended trustee, leaving it still necessary for him to obtain surrender and 
admittance, and this is what will usually happen. In such a case surrender 
is made and admittance obtained in due course on the proper fines being 
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paid. The lord cannot, however, chum two fines for admittance, one of the 
cnstomary heir (if there be one), and another for the admittance of the 
trustee ; but only one on the admission of the new tmstee (Bristow v. Booth, 
L. B., 5 C. P. 80). If the lord will consent to the vesting order, he can signify 
his consent hy writing. This is done usually by a verified certificate of such 
consent (Ayles v. Cox, ex parte John Attwood, 17 Beav. 584). 

2. Where an order has been made appointing a person to convey, the 
customary assurance having been made, application will be made for admittance, 
which the lord or lady is bound to give, ** subject to the customs of the 
manor and the usual payments." 

The Section does not very distinctly lay down that a vesting order can 
be made without the consent of the lord or lady of the manor; but it is 
clear from the cases on Section 28 of the Act of 1850, which this Section 
replaces, that this can be done. The practice has been not to serve the 
lord with the petition for the vesting order, nor would it be necessary to 
so serve the petition or summons under . the Section now being discussed. 
A vesting order made in re Hurst (cited in " Seton on Decrees," vol. ii., 
5th edition, p. 1031), without the consent of the lord, renders it clear 
that the Court had such power under the Section replaced by this Section, 
on which the same construction will doubtless be put. 

The procedure under this Section will be by summons. For Form of 
Summons for a Vesting Order of Copyholds see Form 5, Appendix V., and for 
Affidavit in support of the application see Form 6. 

Vestmg 36. (1) In any of the following cases, namely: — 

orders as to 

chSs^in (i-) Where the High Court appoints or has appointed 

*^**°^* a new trustee; and 

(ii.) Where a trustee entitled alone or jointly with 
another person to stock or to a chose in action — 

(a) is an infant, or 

(6) is out of the jurisdiction of the High 
Court, or 

(c) cannot be found, or 

{d) neglects or refuses to transfer stock or 
receive the dividends or income thereof, or 
to sue for or recover a chose in action, 
according to the direction of the person 
absolutely entitled thereto for twenty-eight 
days next after a request in wi'iting has 
been made to him by the person so 
entitled, or 
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(e) neglects or refuses to ti-ansfer stock or ^*J5^g ^o 
receive the dividends or income thereof, stock and 

. . chosesm 

or to sue for or recover a chose m action action, 
for twenty-eight days next after an order 
of the High Conrt for that purpose has 
been served on him; or 

(iii.) Where it is uncertain whether a trustee entitled 
alone or jointly with another person to stock or 
to a chose in action is alive or dead, 

the High Court may make an order vesting the right to 
transfer or call for a transfer of stock, or to receive the 
dividends or income thereof, or to sue for or recover a chose 
in action, in any such person as the Court may appoint : 

Provided that — 

(a) Where the order is consequential on the appoint- 
ment by the Court of a new trustee, the right 
shall be vested in the persons who, on the 
appointment, are the trustees ; and 

(b) Where the person whose right is dealt with by the 
order was entitled jointly with another person, 
the Hght shall be vested in that last- mentioned 
person either alone or jointly with any other 
person whom the Court may appoint. 

(2) In all cases where a vesting order can be made 
under this Section, the Court may, if it is more convenient, 
appoint some proper person to make or join in making 
the transfer. 

(3) The person in whom the right to transfer or call 
for the transfer of any stock is vested by an order of the 
Court under this Act may transfer the stock to himself 
or any other person, according to the order, and the 
Banks of England and Ireland and all other companies 
shall obey every order under this Section according to 
its tenor. 

(4) After notice in writing of an order under this 
Section it shall not be lawful for the Bank of England or 
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Vestang of Ireland or any other company to transfer any stock to 
stock and which the order relates or to pay any dividends thereon 

chofies in . . -• • i i 1 1 -■ 

action. except m accordance with the order. 

(5) The High Court may make declarations and 
give directions concerning the manner in which the right 
to any stock or chose in action vested under the provisions 
of this Act is to be exercised. 

(6) The provisions of this Act as to vesting orders shall 
apply to shares in ships registered under the Acts relating 
to merchant shipping as if they were stock. 

Section 35. — This Section deals with the vesting of stock and choses in action 
and shares in ships, as the previons Sections have dealt with the vestingof land, 
and replaces Sections 20, 22, 23, 24, 25, 26, 31, and 35 of The Trustee Act, 1850 
(13 & 14 Vict. c. 60), and Sections 3, 4, 5, and 6 of The Trustee Extension Act, 
1852 (15 & 16 Vict. c. 55). 

The expression " Stock," by the Definition Section (Section 50, infra), includes 
" fully paid-up sharea ; and, so far as relates to vesting orders made hy the Court 
under this Act, includes any fund, annuity, or security transferable in hooks Jcept 
hy any company or society, or hy instrument of transfer, either alone or accom- 
panied hy other formalities, and any share or interest therein." 

The words " a trustee entitled alone or jointly with another person " will 
— as by Section 50, infra, "trust" includes the duties incident to the office of 
personal representative of a deceased person — cover the case of stock standing 
in the name only of a deceased person where his personal representative is out 
of the jurisdiction or not to be found, or where it is uncertain whether such 
personal representative is living or dead, or where such personal representative 
neglects or refuses to transfer (re Ellis, 24 Beav. 426). 

The jurisdiction arises on the appointment of a new trustee by the Court, 
and also in certain cases where a trustee is entitled alone or jointly with 
another to stock or a chose in action. 

Suh-section ii. (a) — Where such Trustee is an Infant. — This replaces Section 3 
of The Trustee Extension Act, 1852. Under the repealed Section the Court 
has declared an infant beneficiary in whose name, jointly with another, 
fnnds are standing a trustee within the Section, but the Bank of England 
has refused with effect to act on such orders, and it is doubtful whether 
they are valid (see re Harwood, 20 Ch. D. 536 ; and re Findlay, 32 Ch. D. 220, 
and ibid. 641). 

Sub-section ii. (6). — Where su^ch Trustee is Out of the Jurisdiction of the 
High Court. — The Sub-section is general, and whether the trustee be an infant 
or lunatic the Section applies. As to what is " out of the jurisdiction " see 
Hutchinson v. Stephens (5 Sim. 499). 
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8ub-8ection ii. (c). — Where siich Trustee Cannot he Fottnd. — This means 
cannot be found after all reasonable efforts have been made to discover 
his whereabouts. 

For cases where the Court exercised this jurisdiction, a trustee having 
absconded and the other three applying for a vesting order, see Dugmore v. 
Suffield (W. N. [1896] 50) and re Lees's Settlement Trusts ([1896] 2 Ch. 508). 

Sub-section ii. (d). — Under this head are comprised various reasons for 
appointing a new trustee and vesting the property in him. These are — 

(i.) Neglecting or refusing to transfer stock. 

(ii.) Neglecting or refusing to receive dividends or income, or to sue or 
recover a chose in action, according to the direction of the person 
absolutely entitled thereto for twenty -eight days next after a request 
in writing so to do. 

The application cannot be served before the expiration of the twenty-eight 
days (re Knox's Trusts [1895], 1 Ch. 538). 

" The person absolutely entitled.^^ — A tenant for life is " a person absolutely 
entitled " only when making an application with reference to the income ; but 
persons appointed trustees are " absolutely entitled " (re Ellis's Settlement, 
24 Beav. 426). 

Sub-section ii. (e).— This Sub-section replaces Section 4 of The Trustee 
Extension Act, which was inserted in view of Mackenzie v. Mackenzie 
(5 De G. & Sra. 338). The procedure in this case might be by motion instead of 
by summons, as under the former practice it coald be by motion instead of 
petition (re Holbrook's Will, 5 Jur., N. S. 1333), though a summons under 
the Rules of the Supreme Court, Order LV., Rule 2 (8), or a petition, as was 
the case in re Knox's Trusts ([1895] 2 Ch. 483), is the safer course. In this 
case trustees who held a residuary estate upon trust, in events which had happened, 
to divide the same among three sets of beneficiaries, were requested in writing 
by all such beneficiaries to transfer to them the various f ands of which the 
residue consisted according to an arrangement which they had entered into. It 
appeared there was sufficient cash in the hands of the trustees to pay any 
outstanding costs which they might have to pay, but one of the two trustees 
refused to transfer for twenty-eight days after request. It was held that 
the Court had jurisdiction to make the vesting order, and to order the 
recusant trustee to pay the costs of the application (see also re Cathcart, 
41 W. R. 277). 

The Court being empowered to vest the right " in any such person as the 
Court may appoint," it has unlimited discretion, subject to the cases provided 
for in Provisoes (a) and (b) of the latter part of this Section. For forms of 
vesting order see " Seton on Decrees," 5th edition, pp. 1033 to 1039. 

Proviso (a). — Where there were originally three trustees and one had disappeared 
the correct form of order to be made is that the right to call for a transfer, Ac, 
do vest in the petitioner and [other trustee alone] as trustees of the [settlement]. 
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and that they do transfer the sums of stock into their own names to be held by 
them upon the trust of the [settlement] (re Price, W. N. [1891] 169, 8 Eep. 621; 
following re Gregson, 2 E. 513). 

Sub-section 2. — This portion of the above Section re-enacts the latter part of 
Section 20 of 13 & 14 Vict. c. 60. 

Sub-section 3. — This Sub-section replaces Section 26 of The Trustee Act, 
1860, and Section 6 of The Trustee Extension Act, 1852. In re Peacock (14 Ch. D. 
212) the usual order was varied, as the funds were invested in unauthorised 
securities, the order being for the appointment of new trustees, with the right 
to call for a transfer of the funds to the trustees themselves, or to any purchaser 
or purchasers, the trustees undertaking to hold the proceeds on the trusts of 
the settlement (see re New Zealand Trust and Loan Co., W. N. [1892] 169, 
for remarks of the Court of Appeal on the proper form of order to adopt). 
Re Gregson ([1893] 3 Ch. 233) laid down that where the stock or shares with 
reference to which a vesting order is being made are Government or other stock 
or shares upon which there is no liability for calls, and which are to be held 
by the trustees, the order should, 'as a rule, go on to direct the persons in whom 
the right to transfer or call for a transfer, and to receive the dividends or income, 
is vested to transfer the stock or shares into their own names ; but where shares 
are being dealt with on which there is a liability to calls such directions should 
be omitted. But it is competent for the Judge to make an order in either form 
according to the special circumstances. 

Sub-section 4. — Upon obtaining such an order as in this Section mentioned 
a notice in writing should immediately be served upon the bank or other 
company, after which the bank or such company cannot transfer any stock or 
pay any dividend, except in accordance with the order. 

Sub-section 5. — The Court could not, under Section 31 of 13 & 14 Vict. c. 60, 
which this Sub-section replaces, order the fund to be paid into Court {re Parby, 
29 L. T. 72); but it could order the trustees to pay in the fund under the 
Trustee Relief Act (re Thornton's Trust, 9 W. R. 475). 

Sub-section 6. — This Sub-section replaces Section 10 of 18 & 19 Vict. c. 91, 
which enacted as follows : — " Shares in ships registered under the said Merchant 
Shipping Act, 1 854, shall be deemed to be included in the word ' Stock,* as 
defined by The Trustee Act, 1850, and the provisions of such last-mentioned 
Act shall be applicable to such shares accordingly." 

Persons 36. (1) An Order under this Act for the appointment of 

to apply a new trustee, or concerning any land, stock, or chose in 
action subject to a trust, may be made on the application 
of any person beneficially interested in the land, stock, 
or chose in action, whether under disability or not, or 
on the application of any person duly appointed trustee 
thereof. 



for orders. 
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(2) An order under this Act concerning any land, stock, 
or chose in action subject to a mortgage may be made on the 
application of any person beneficially interested in the equity 
of redemption, whether under disability or not, or of any 
person interested in the money secured by the mortgage. 

Section 36. — This Section, replacing Section 37 of 13 & 14 Vict. c. 60, deals 
■with the procedure to be' followed for obtaining such orders as are hereinbefore 
dealt with. An order appointing (i.) a new trustee, or (ii.) concerning any 
land, stock, or chose in action subject to a trust, may be made on the 
application — 

(a) Of any person beneficially interested in the land, stock, or chose in 
action, whether under disability or not. 

(6) On the application of any person duly appointed trustee thereof. 

If an order is sought concerning any land, stock, or chose in action subject 
to a mortgage, then the application can be made by — 

(i.) Any person beneficially interested in the equity of redemption, whether 
under disability or not. 

(ii.) Any person interested in the money secured by the mortgage. 

In the case of disability the usual mode of appearing by a person, sui juris, 
as next friend or committee has, of course, to be adopted. 

As to the meaning of " beneficially interested," the following cases throw 
some light : — A person contingently entitled to a beneficial interest is 
** beneficially interested " {re Sheppard's Trust, 4 De G. F. & J. 423) ; so, too, 
a purchaser in a sale of the property under the order of Court is "beneficially 
interested " (Rowley v, Adams, 14 Beav. 130) ; creditors, plaintiffs in an action 
for the administration of the real and personal estate of the testator, are 
" beneficially interested " therein {re Wragg, 1 De G. J. & Sm. 356) ; but the 
committee of a lunatic cestui que trust is not {re Bourke, 2 De G. J. & Sm. 426). 

Application under any of these Sections respecting the appointment of 
new trustees, and vesting the trust property in them, or in cases under the 
Sections re-enacting The Trustee Acts, 1850 and 1852, where a judgment or 
order has been given or made for the sale, conveyance, or transfer of any 
stock or of any hereditaments, corporeal or incorporeal, of any tenure or 
description, whatever may be the estate or interest therein, would be made 
by summons under the Rules of the Supreme Court, Order LV., Rule 13 (a), 
or by petition (as the case may be) under Order LIVb. 

37. Every trustee appointed by a Court of competent Powers of 

, , "^ ^ ^ •' ^ new trustee 

jurisdiction shall, as well before as after the trust property appointed 
becomes by law, or by assurance, or otherwise, vested in him, 
have the same powers, authorities, and discretions, and may 
in all respects act as if he had been originally appointed 
a trustee by the instrument, if any, creating the trust. 
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Section 37. — The effect of this Section is that all powers, whether legal or 
equitable, will vest in the new trustee or trustees, and be exerciseable by them. 
No such question can now arise as came up for decision in Newman v. Warner 
(1 Sim., N. S. 457), where it was held that a trustee appointed under the 
Court's ordinary jurisdiction could not exercise a legal power of sale. Under 
this Section, whether the trustee is appointed in an action, or in pursuance of 
a petition or summons under this Act, the trustee can exercise all the powers, 
legal and equitable, of the former trustees. The Section replaces Section 35 
of 44 & 45 Vict. c. 41, which in its turn replaced the latter part of Section 27 
of 23 & 24 Vict. c. 145 (Lord Cranworth's Act). 

Power to 38. The High Court may order the costs and expenses 

costs on of and incident to any application for an order appointing 
trust estate. ^ ^^^ trustee, or for a vesting order, or of and incident to 
any such order, or any conveyance or transfer in pursuance 
thereof, to be paid or raised out of the land or personal 
estate in respect whereof the same is made, or out of the 
income thereof, or to be borne and paid in such manner 
and by such persons as to the Court may seem just. 

Section 38. — Under this Section the costs and expenses of and incident to 
any such application or proceeding as mentioned in the Section can be ordered 
to be paid as the Court directs. 

^^ By such persons as to the Court may seem just.** — These words would 
empower the Court to order a respondent to pay costs (see Sarah Knight's 
Will, 26 Ch. D. 82; re Primrose, 23 Beav. 590; re Adams, 12 Ch. D. 634), 
and to make a personal order as to costs (Sarah Knight's Will, uhi supra, and 
in re Mills's Estate, 34 Ch. D. 24). 

The principles established by the cases decided on Section 51 of The 
Trustee Act, 1850, replaced by this Section, and which will no doubt be closelj^ 
adhered to by the Court in construing and applying this Section, can be 
grouped as follows : — 

1. Costs in cases relating to the appointment of new trustees. 

2. Costs in cases of mortgagor and mortgagee. 

3; Costs in cases of vendor and purchaser applications. 

1. Costs in Cases relating to the Appointment of New Trustees. 

As a general rule, the whole costs of and incidental to the application 
are payable by the corpus of the estate or the cestui que trusts, though 
preferably by the trust estate, unless there are special reasons for making 
them payable otherwise (re Parby, 29 L. T. 72 ; re Fulham, 15 Jur. 69 ; 
re Fellows's Settlement, 2 Jur., N. S. 62). 

The case of Harvey v. Oliver (W. N. [1887] 149) is useful as showing 
what costs are properly allowed on the appointment of new trustees. 
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In some cases the costs are made payable by the petitioners, as in re 
Brackenbnry's Trusts (L. R., 10 Eq. 45), where the reversioners, petitioning 
for the appointment of an extra trustee, were saddled with the costs of the 
application, there having originally been only one, but the petitioners desired 
two for their own protection. Fines payable on the admission of new trustees 
of copyholds were ordered to be paid rateably by the tenants for life and 
reversioners in proportion to their interests (Carter v. Sebright, 26 Beav. 374). 

The new trustees have occasionally been ordered to pay the costs in the 
first place, which were to be a charge on the estate with interest (ex parte 
Davies, 16 Jur. 882). 

Where new trustees of two funds were to be appointed the costs were 
ordered to be paid thereout rateably (re Grant's Trusts, 2 J. & H. 764). 

If a trustee who has become bankrupt, and has been requested to retire, 
declines to do so, he will be removed at his own cost where a petition has 
been caused by his own obstinacy, unless the circumstances of his bankruptcy 
were such as to show that it arose from misfortune (re Adam's Trusts, 
12 Ch. D. 634). This decision is of equal validity, though the procedure is now 
by summons. The decision in re Adam's Trusts somewhat detracts from the 
authority of re Prinux)se (23 Beav. 590), where it was decided that the Court 
bad 710 jurisdiction to order a respondent whose conduct had caused the 
presentation of the petition to award costs against him; and this jurisdiction 
has been doubted by the Court as recently as the date of the decision in 
re Sarah Knight's Will (26 Ch. D. 82), where it was queried whether under 
the Judicature Acts and Order LXV., Rule 1, of the Orders of 1883, the Court has 
jurisdiction to order a respondent to a petition under The Trustee Act, 1850, 
to pay costs (see re Mills's Estate, 34 Ch. D. 24). It is apprehended, as 
stated above, that the Court has under the Section now being discussed 
such power, since the words are "to be borne and paid in such manner 
and hy such persons as to the Court may seem just," which appears somewhat 
wider than the terms in the former Act. As 'a general rule, a trustee 
served and appearing on a petition to appoint new trustees will get his 
costs (Turner v. MuUineux, 9 W. R. 252). Richardson v. Grubb (16 W. R. 176) 
was a case of a trustee petitioner having to pay all the costs because he had 
unnecessarily presented a petition for the appointment of new trustees. 

Re Primrose, cited above, was commented on by the Lord Chancellor in 
re Woodbum's Will (1 De G. & J. 346), where he says, "That was a case in 
which a stranger was served with the petition : what jurisdiction could there 
be to make him pay costs unless the Act in terms gave it ? " 

The costs can be directed to be raised by mortgage of the property 
(re Crabtree, 14 W. R. 497). 

2. Costs in Cases of Mortgagor and Mortgagee. 

The rule as between mortgagor and mortgagee is that the mortgagor must 
bear the costs of obtaining a reconveyance of his property (King v. Smith, 
6 Ha. 473). Where the representative of the mortgagee is an infant, the 
mortgagor must pay the costs of a petition occasioned by such infancy 
(ex parte Ommaney, 10 Sim. 298) ; and also if the mortgagee devised the 
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estate, instead of allowing it to descend, the mortgagor had still to pay the 
costs of a petition to get in the legal estate. This latter event cannot now 
happen, since Section 30 of The Law of Property and Conveyancing Act, 1881, 
enacts that the legal estate in mortgaged or trust realty of all kinds other 
than copyholds shall go to the personal representative of the mortgagee or 
trustee. Copyhold property is dealt with by Section 88 of The Copyhold 
Act, 1894, and descends to the customary heir. 

Where a mortgagee has become lunatic the general rule, that the costs 
occasioned by necessary applications to get in tlie legal estate will come out 
of the mortgagor's pocket, is still the same (re Jones, 2 De G. F. & J. 554 ; 
re Marrow, Cr. & Ph. 142 ; re Stuart, 4 De G. <fe J. 317, which contains a full 
statement of the principle guiding the Court ; but see, contray ex parte Richards, 

1 J. & W. 264, and re Townsend, 2 Ph. 348). But should the petition be 
presented by the representatives of the lunatic mortgagee — especially if the 
mortgagee be beneficially interested in the moneys — the costs then come out 
of the lunatic's estate (re Wheeler, 1 De G. M. & G. 434; re Biddle, 23 L. J., 
Ch. 435; re Thomas, 22 L. J., Ch. 858). In re Viall, Hawkins v. Perry 
(8 De G. M. & G. 439), part of the costs were ordered to be paid by the 
mortgagee's estate. If the mortgagor is served, he is not entitled to hia 
costs (re Phillips, L. R., 4 Ch. 629). 

If, in addition to being a mortgagee, such mortgagee is a trustee, the case 
is still clearer for making the mortgagor, or his estate, bear such costs 
(re Fulham,. 15 Jur. 69; re Lewes^ 1 M. & G. 23, where the existence of 
the trust appeared on the face of the mortgage). But where the trust did 
not appear, the costs were ordered to come out of the trust estate (re Jones, 

2 Ch. D. 70). 

In re Sparks (6 Ch. D. 361) each party was left to pay his own costs, as 
the mortgagee was of unsound mind, but not so founds the Court considering 
that it had no jurisdiction to order the costs to be paid out of the 
mortgage debt. 

James, L. J., in that case considered the question of the jurisdiction conferred 
by the Act, and came to the conclusion that the Court could only order 
costs to be paid out of the lands or personal estate in respect of which the 
application is made. The Section of the present Act now under consideration 
is, as has been pointed out, somewhat wider in terms, allowing the Court to 
order the costs to be borne and paid, not only in such manner (which the 
former Act did), but by such persons as might seem just to it. 

As to what costs a solicitor-mortgagee will be allowed see Field v. Hopkins 
(44 Ch. D. 524), and also Eyre v. Wynn- Mackenzie ([1894] 1 Ch. 218). In the 
latter case it was held that a solicitor-mortgagee cannot, in the absence of 
express agreement, charge the mortgagor with any profit costs, either for 
work done in respect of the mortgaged property as solicitor for the mortgagor, 
including the preparation of the mortgage to himself, or where the mortgage 
is of a life interest, or collecting, receiving, and distributing the income as 
agent for the mortgagor : but semble this rule does not preclude a partner 
of the solicitor-mortgagee from receiving remuneration for his trouble (in re 
Doody [1892], 1 Ch. 129). To meet the apparent hardship created by these^ 
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decisions The Mortgagees' Legal Costs Act, 1895 (58 & 59 Vict. c. 25), was 
passed. The material Sections of this Act are as follows : — 

2. (1) Any solicitor to whom, either alone or jointly with any other person, 
a mortgage is made, or the firm of which such solicitor is a member, shall 
be entitled to receive for all business transacted and acts done by such 
solicitor or firm in negotiating the loan, deducing and investing the title 
to the proJ)erty, and preparing and completing the mortgage, all such 
usual professional charges and remuneration as he or they would have 
been entitled to receive if such mortgage had been made to a person not 
a solicitor and such person had retained and employed such solicitor or 
firm to transact such business and do such acts, and such charges and 
remuneration shall accordingly be recoverable from the mortgagor. 

(2) This Section applies only to mortgages made after the commencement 
of this Act. 

3. (1) Any solicitor to or in whom, either alone or jointly with any other 
person, any mortgage is made or is vested by transfer or transmission, 
or the firm of which such solicitor is a member, shall be entitled to 
receive and recover from the person on whose behalf the same is done, 
or to charge against the security for all business transacted and acts 
done by such solicitor or firm subsequent and in reJation to such 
mortgage, or to the security thereby created or the property therein 
comprised, all such usual professiozial charges and remuneration as he 
or they would have been entitled to receive if such mortgage had been 
made to and had remained vested in a person not a solicitor, and such 
person had retained and employed such solicitor or firm to transact such 
business and do such acts, and accordingly no such mortgage shall be 
redeemed except upon payment of such charges and remuneration. 

(2) This Section applies to mortgages made and business transacted and acts 
done either before or after the commencement of this Act. 

4. In this Act the expression " mortgage " includes any charge on any 
property for securing money or money's worth. 

5. This Act shall not extend to Scotland. 

3. Costs in Cases of Vendor and Purchaser Applications. 

The general rule in cases between vendor and purchaser is that the costs of 
procuring a person to convey under the Trustee Acts must be borne by the 
vendor, and, in general, the costs of an application to the Court under those 
Acts, and therefore presumably under this Act, to complete the title must be 
so borne (Braxiley v. Munton, 16 Beav. 294), in which case, by the contract, 
the costs occasioned by getting a person appointed to surrender were to be 
paid by the purchaser. 

Where property is sold in lots, the vendor must pay for the costs of a 
petition to the Court out of the purchase money of the particular lots, and 
not out of funds standing to the general credit of the cause (Ayles v. Cox, 
ex parte John Attwood, 17 Beav. 584). 



• - - 
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Where a pereon has entered into a contract to sell land, and dies, 
leaving an infant heir, and an action is brought to have the infant declared 
a trastee, the rule appears to be that each party must pay his own costs. 
But where the vendor has devised, the costs would be borne by his estate, 
as it is not by the mere act of Grod that the estate has got into another 
person, necessitating an order for its re-transfer (Purser v. Darby, 4 K. & J. 41) ; 
and see further on this point re Lowry's Will (L. R., 15 Eq. 78) and re 
Manchester and Southport Railway Co. (19 Beav. 365). 

But cases of vesting orders being required as between vendor and purchaser 
will not be of such frequent occurrence as formerly, in consequence of Section 4 
of The Conveyancing Act, 1881, which is in these terms: — 

4* (1) Where at the death of any person there is subsisting a contract 
enforceable against the heir or devisee for the sale of the fee simple 
or other freehold interest descendible to his heirs general in any land, 
his personal representative shall, by virtue of this Act, have power 
to convey the land for all the estate and interest vested in him at 
his death, in any manner proper for giving effect to the contract. 

(2) A conveyance made under this Section shall not affect the beneficial 
rights of any person claiming under any testamentary disposition as 
heir or next-of-kin of a testator or intestate. 

(3) This Section applies only in cases of death after the commencement 
of this Act (3l8f Decemher, 1881). 

Lysaght v. Edwards (2 Ch. D. 506) shows that to make a vendor a trustee 
the contract must be enforceable against both parties at the death of the 
vendor. 

Trustees of 39. The powers conferred' by this Act as to vesting 

orders may be exercised for vesting any land, stock, or 
chose in action in any trustee of a charity or society over 
which the High Court would have jurisdiction upon action 
duly instituted, whether the appointment of the trustee was 
made by instrument under a power or by the High Court 
under its general or statutory jurisdiction. 

Section 39. — This Section re-enacts Section 45 of 13 «& 14 Vict. c. 60, and 
empowers the Court to vest the property of charities in the new trustees thereof. 

The power conferred by the Section under the former Act was exercised in 
the case of re Norton Folgate (cited in "Seton on Decrees," vol. i., 4th edition), 
and also in re Basingstoke School (see same place). 

The words of this Section are wide, applying in all cases where the High Court 
would have jurisdiction over a charity or society upon action duly instituted. 

It makes no difference, either, whether the appointment of the trustee was — 

1. By instrument under a power ; or 

2. By the High Court itself. 
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40. Where a vesting order is made as to any land nnder Orders 

, ^ mad© upon 

this Act or under The Lunacy Act, 1890, or under any Act certain 
relating to lunacy in Ireland, founded on an allegation of the to be con- 
personal incapacity of a trustee or mortgagee, or on an evidrace. 
allegation that a trustee or the heir or personal represen- c?*^^*^** 
tative or devisee of a mortgagee is out of the jurisdiction 
of the High Court or cannot be found, or that it is 
uncertain which of several trustees or . which of several 
devisees of a mortgagee was the survivor, or whether the 
last trustee or the heir or personal representative or last 
surviving devisee of a mortgagee is living or dead, or on 
an allegation that any trustee or mortgagee has died intes- 
tate without an heir, or has died and it is not known who 
is his heir or personal representative or devisee, the fact 
that the order has been so made shall be conclusive evidence 
of the matter* so alleged in any Court upon any question 
as to the validity of the order ; but this Section shall not 
prevent the High Court from directing a reconveyance or 
the payment of costs occasioned by any such order if 
improperly obtained. 

Section 40. — This Section is a re-enactment of Section 44 of 13 & 14 Vict, 
c. 60, and Section 140 of 53 & 54 Vict. c. 5, and prevents a vesting order made 
by the Court nnder the powers conferred by the Act being invalid by reason 
merely of the allegation npon which it was made being untrue ; but the Section 
empowers the Court to direct a reconveyance when it thinks fit, and to make 
orders as to costs occasioned by any order improperly obtained. 

41. The powers of the High Court in England to AppUcaUon 
make vesting orders under this Act shall extend to all order to 
land and personal estate in Her Majesty's dominions, England, 
except Scotland. 

Section 41. — The corresponding Section of 13 & 14 Vict. c. 60, Section 54, 
was not in quite the same terms, the words being ** the dominions, plantations, 
and colonies belonging to Her Majesty (except Scotland)," the words in the 
Section now under consideration being " in Her Majesty's dominions " ; but this 
makes, it is apprehended, no material difference. Cases where lands were in 
Ireland and Canada occurred while the former Act was in force, and the Court 
under Section 54 made orders (re Hewitt's Estate, 6 W. R. 637 ; re Tait's Trusts, 
W. N. [1870] 257 ; re Schofield, 24 L. T. 322 ; re Groom, 11 L. T., N. S. 336 ; 
and see re Lamotte, 4 Ch. D. 325). 

K 
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The powers conferred on the High Court in England by this Section are now 
extended to the High Court in Ireland by The Trustee Act, 1893, Amendment 
Act, 1894 (57 Vict. c. 10), which, by its second Section, enacts as follows :—" The 
powers conferred on the High Court in England by Section 41 of The Trustee 
Act, 1893, to make vesting orders as to all land and personal estate in Her 
Majesty's dominions, except Scotland, are hereby also given to and may be 
exercised by the High Court in Ireland." 

Payment into Court hy Trustees, 

Payment 42. (1) Trustees, or the majority of trustees, having in 

^^rastees. ^^^^^ hands Or under their control money or securities 

belonging to a trust may pay the same into the High 

Court; and the same shall, subject to Rules of Court, be 

dealt with according to the orders of the High Court. 

(2) The receipt or certificate of the proper officer shall 
be a sufficient discharge to trustees for the moneys or 
securities so paid into Court. 

(3) Where any moneys or securities are vested in any 
persons as trustees, and the majority are desirous of paying 
the same into Court, but the concurrence of the other or 
others cannot be obtained, the High Court may order the 
payment into Court to be made by the majority without 
the concurrence of the other or others ; and where any 
such moneys or securities are deposited with any banker, 
broker, or other depositary, the Court may order payment 
or delivery of the moneys or securities to the majority of 
the trustees for the purpose of payment into Court, and 
every transfer, payment, and delivery made in pursuance 
of any such order shall be valid and take effect as if 
the same had been made on the authority or by the 
act of all the persons entitled to the moneys and securities 
so transferred, paid, or delivered. 

Section 42. — In considering this Section the definition of Trustee must 
be borne in mind. By Section 50 the expression " Trust " does not include 
the duties incident to an estate conveyed by way of mortgage (see further 
pp. 132 and 160, infraj as to the circumstances under which a mortgagee may 
become a trustee) ; but, with this exception, the expressions " Trust " and 
" Trustee " include implied and constructive trusts, and the duties incident to 
the office of personal representative of a deceased person. 
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The Section in question (Section 42) replaces 36 Geo. III. o. 52, Section 82 ; 
10 <fe 11 Yict. c. 96, Sections 1 and 2; 11 ft 12 Yict. c. 68; and 12 <fe 13 Yict. 
o. 74, Section 1. 

This repeal and re-enactment may give rise to some difficulty, for it was 
held, previous to the passing of the Act, that payment into Court under the 
Trustee Belief Act of an infant's fund made that infant a ward of Court, 
whereas a similar payment under 36 Gteo, III. c. 62 did not have that 
effect. The reason for* this distinction does not appear to be very clear, and 
as by the Section of The Trustee Act, 1893, now under discussion no distinction 
exists as to the provisions under which the money is paid in, it is difficult to 
see how the Court will decide the question, unless regard be had to the fact 
that the foundation of the jurisdiction as to an infant becoming a ward of 
Court is that the infant is a British subject, not that it possesses property 
under the control of the Court (Brown v. Collins, 25 Ch. D. 60), and that in 
eveiy case the Court has a discretion {ibid, at p. 62 ; see also re Hillary, 
2 Dr. & S. 461 ; De Pereda and De Mancha, 19 Ch. D. 451). This seems 
the solution of the difficulty, namely, that the Court will consider the circum- 
stances in each case.. 

The subject matter of the Section may, for convenience of dealing with it, 
be subdivided thus: — 

(a) Who may pay trust money intq Court. 

(b) How payment into Court is made. 

(a) Who may Pay Trust Money into Court. 

** TruateeSy or the majority of trusteea^ having in their hamdg or under their 
control money or securities belonging to a trust" 

Thus it is quite clear that trustees, whether on express, implied, or con- 
structive trusts, and also the personal representatives of a deceased person, 
whether executors or administrators, can avail themselves of this procedure. 

A few examples of trusteeship which enables the holder of money to avail 
himself of this Section may here be given. 

Sub-section 6 of Section 25 of The Judicature Act, 1873, is in these 
terms: — ''Any absolute assignment by writing under the hand of the assignor 
(not purporting to be by way of charge only) of any debt or other legal chose 
in action, of which express notice in writing shall have been given to the debtor 
trustee or other person from whom the assignor would have been entitled to 
receive or claim such debt or chose in action, shall be and be deemed to be 
effectual in law (subject to all equities which would have been entitled to 
priority over the right of the assignee if this Act had not passed) to pass and 
transfer the legal right to such debt or chose in action from the date of such 
notice, and all legal and other remedies for the same, and the power to give 
a good discharge for the same, without the concurrence of the assignor: 
Provided always that if the debtor trustee or other person liable in respect 
of such debt or chose in action shall have had- notice that such assignment is 
disputed by the assignor or any one claiming under him, or of any other 
opposing or conflicting claims to such debt or chose in action, he shall be 
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entitled, if he think fit, to call npon the sev^eral persons making claim thereto 
to interplead concerning the same, or he may, if he think fit, pay the same 
into the High Court of Justice nnder and in conformity with the provisions 
of the Act for the Belief of Trustees." 

Hence a debtor trustee or other person within the meaning of this Section 
can adopt the mode of acting indicated by Section 42 of The Trustee Act, 1893, 
and pay the money in his hands into Conrt. 

The owner of an estate charged with a sum in favour of another is not 
a trustee within the Act {re Buckley, 17 Beav. 110 ; and Cox v. Cox, 1 K. & J. 
251, 254). 

An insurance company may, since the Judicature Act above quoted, as they 
are debtors in respect of the funds, pay them into Court, thus rendering 
Matthew v. Northern Assurance Co. (9 Ch. D. 80) obsolete law, but there being 
some doubt as to this, 59 & 60 Vict. c. 8 has been passed, setting at rest any 
difficulty for life assurance companies. This Act is set out at the end of this 
note, and also the Eules which have been issued thereunder. 

For a case where a mortgagee had availed himself of the provisions as to 
payment into Court contained in the repealed Acts see in re Walhampton Estate 
(26 Ch. D. 391) ; and it seems clear that in certain circumstances a mortgagee 
does become a trustee within the meaning of this Act, as, for example, 
when he has realised by sale the property and paid his own debt and costs. 
Indeed, the repealed Act, 10 & 11 Vict. c. 96, Section 1, actually had the words 
"all trustees . ... or other persons." These latter words do not reappear in 
the Section of this Act now under discussion ; but the definition of " trust " and 
*' trustee " is clearly wide enough to include a mortgagee in such a position 
as indicated (see also Charles v. Jones, 36 Ch. D. 544, and especially p. 550, 
as to the position and rights of a stakeholder). 

It had been decided that a mortgagee who has sold under his power was 
within the meaning of the Section replaced by this one (Roberts v. Ball, 1 Jur. 
N. S. 586) ; but a bank which has received notice of conflicting claims respecting 
a deposit in its hands is not a trustee (re Sutton's Trusts, 12 Ch. D. 175). 

The power of trustees to pay in applies to " money or securities belonging 
to a trust." 

"Securities" by Section 60, includes stocks, funds, and shares, and, so far 
as relates to payments vnto Courts has the same meaning as in The Court of 
Chancery (Funds) Act, 1872 (35 & 36 Vict. o. 44). By Section 3 of that Act the 
term " securities " includes Government securities and any security of any foreign 
State, any part of Her Majesty's dominions out of the United Kingdom, or any 
body corporate or company, or standing in books kept by any body corporate, 
company, or person in the United Kingdom, and all stocks, funds, and effects. 

Of course the Court can give such directions as it thinks fit as to whether 
the securities shall be retained in their original form, or sold and re-invested 
differently, and probably would do so in proper cases. The last clause of 
Sub-section 1 of Section 42, " and the same shall, subject to Rules of Court, 
be dealt with according to the orders of the High Court," seems to cover 
such circumstances. The Supreme Court Funds Rules, 1894, deal with funds 
paid into Court (see infraf Appendix IV., Part B.). 
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(b) Hmo Payment into Court is Made. 

The practice on payment into Court of tmst funds has, hy Bales of Sapreme 
Conrt, Trustee Act, 1893, Order LIYb., Rale 4, been assimilated to what it was 
previously to the case of re Graham's Trusts ([1891] 1 Ch. 51). Accordingly, when 
a trustee or other person desires to lodge funds in Court in the Chancery 
Division under The Trustee Act, 1893 (see Rules of the Supreme Court, Trustee 
Act, 1893, Appendix lY., Part A.), he must annex to the affidavit to be filed 
by him pursuant to the said Rule a Schedule in the same printed form as the 
Lodgment Schedule to an Order setting forth — 

(a) His own name and address. 

(h) The amount and description of the funds proposed to be lodged 
in Court. 

(c) The ledger credit in the matter of the particular trust to which 

the funds are to be placed. 

(d) A statement whether legacy or succession duty (if chargeable), 
or any part thereof, has or has not been paid. 

{e) A statement whether the money or the dividends on the securities 
so to be lodged in Court, and all accumulations of dividends 
thereon, are desired to be inserted in any, and what, description 
of Government securities, or whether it is deemed unnecessary so 
to invest the same. 

An office copy of such Schedule is to be left with the Paymaster. 

Under the present practice the affidavit must shortly describe the nature of 
the trust, and give the names of the persons interested in the fund (re Waring, 
16 Jur. 652). For Form of Affidavit see Appendix V., Form 10, infra. 

The money is (under the practice hitherto in force) paid to the account of 
the Paymaster- General " in the matter of the particular trust, describing the 
same by the names of the parties as accurately as may be for the purpose of 
distinguishing it" (see the repealed Section 10 of 10 ft 11 Yict. c. 96, and 
also Appendix Y., Forms 11 and 12). On this point the cases of re Jervoise 
(12 Beav. 209) and re Joseph's Will (11 Beav. 625) may be referred to. Where 
different trusts affect aliquot parts of the fund, the parts ought to be paid 
in to separate accounts. 

Notice of payment in is given to the persons interested by sending them 
registered letters. For Form of Notice see Appendix Y., Form 13, infra. 

Where the money paid in belongs to a lunatic (so found) the Court can 
order payment to the Poor Law Guardians for the maintenance of the lunatic. 
If not so found, the Court can still order maintenance (re UpfulFs Trust, 
3 McN. & G. 281 ; re Burke, 2 De G. F. & J. 124). 

Payment into Court was a procedure much resorted to by trustees desirous 
of ascertaining the persons entitled to a fund ; but it should not, under the 
present practice, be indiscriminately resorted to (see the cases of re Woodbum's 
Will, 1 De G. & J. 333 ; re Cater's Trust, 25 Beav. 361 ; re Giles, 34 W. R. 712 j 
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and '^DanieU's Chancery Practice," p. 2080); for now, on siunmons under 
Order LV., Rule 3 (b), trustees can have the opinion of the Court as to 
the persons interested in a fund by taking out an originating summons 
(re Giles, 34 W. R. 712). 

Suh-section 2. — " The receipt or certificate of the proper officer shall he a 
BufUcient discharge to trustees for the moneys or securities so paid into Court" — 
The receipt or certificate is a discharge only to the extent of the funds paid in 
(Beaty v. Curson, L. R., 7 Eq. 194). The payment is in efPect a retirement of 
the trustees from their office, and they can no longer exercise their powers as 
trustees (re Nettlef old's Trusts, W. N. [1888] 120). 

Costs. — The costs of the trustees incident to the payment in, if not disputed, 
can be deducted ; but if there is any difference about them, it is the proper 
course to pay in the whole, and apply for payment when any application is 
made by a person interested about the fund with reference to it (Beaty v. 
Curson, L. R., 7 Eq. 194). But the Court cannot order repayment of costs 
improperly deducted on payment in. Where an application is being made for 
payment out, a separate proceeding must be instituted to recover the excess 
(re Parker's Will, 39 Ch. D. 303). 

Payment Out of Court. — Payment out or any application with reference to the 
fund where the money or securities in Court do not exceed £1000, or £1000 
nominal value, should now be made by summons under Order LV., Rule 2 
(2), (4), and (5), or even if the fund exceeds that amount where the case 
comes under Order LV., Rule 2 (1) : that is, where there has been a judgment 
or order declaring the rights, or where the title depends only upon proof of 
the identity, or the birth, marriage, or death of any person (re Broad wood, 
55 L. J., Ch. 646). 

Under Order LIVb., Rule 4 (a), applications to deal with funds lodged in 
Court under the Act are to be intituled in the same manner as the affidavit 
or request on which the funds were lodged. For Form see infra^ Appendix V-, 
Form 14. 

Suh'Section 3. — ** Where any moneys or secunties are vested in any persons as 
trustees^ and the majority are desirous of paying the sam^ into Court, hut the 
concurrence of the other or others caniwt he obtained, the High Court " ^c. — This 
Sub-section is a re-enactment of 12 & 13 Vict. c. 74, and under it the procedure 
was by way of petition (see re Broadwood's Trust, 8 L. T., N. S. 622). 

" And where any such moneys or securities are deposited with any hanker ^^ 
hroJcer, or other depositary, the Court may order payment or delivery of the 
moneys or securities to the majority of the trustees for the purpose of payment 
into Court." — Under this clause the banker, broker, or other depositary has 
to transfer the money to the trustees, who then pay it into Court. 

The provision at the end of the Section that " every transfer, payment, 
and delivery made in pursuance of any such order shall be valid and take 
effect as if the same had been made on the authority or by the act of all 
the persons entitled to the moneys and securities so transferred, paid, or 
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delivered," evidently means that the depositaries would be no longer liable 
for the fond, whatever happens, after it has passed from them to the 
trustees. 

General Jurisdiction to order Payment into Court. — It mnst not be lost 
sight of that the Conrt has inherent jurisdiction in a pending action, 
"wlien an admisBion has been made of trust funds being in the hands of 
a party, to order such funds into Court, and this jurisdiction is recognised in 
Order LII., Bule 6, of the Rules of the Supreme Court (see Hollis v. Burton 
[1892], 3 Ch. 226). An admission to ground such an application for payment 
in may be — 

1. By a pleading (Hetherington v. Longrigg, 10 Ch. D. 162). 

2. By not controverting an affidavit (Freeman v. Cox, 8 Ch. D. 148). 

3. A verbal admission proved by an uncontroverted affidavit (re Beeny 

[1894], 1 Ch. 499). 

4. An admission by an agent or other person acting in the interest of the 

defendant (London Syndicate v. Lord, 8 Ch. D. 84, which contains 
a valuable discussion as to this jurisdiction on p. 90). 

In London Syndicate v. Lord, aupraj Jessel, M. R., said, " It has been held in 
the Court of Chancery for many years that an admission by an accounting 
party of a sum being due is sufficient to ground an order upon him to 
pay the sum into Court. There is not, so far as I know, any virtue in one 
mode of admission rather than in another. What the Court has to be 
satisfied of is that the defendant has admitted the amount to be due. At 
one time it was supposed that the admission must be in an answer, and no 
doubt that was the practice of the Court of Chancery before decree. It 
was next settled that it need not be in the answer, but that it might be in 
an affidavit brought in by the defendant, or in an answer to a question which 
he could not help answering on an examination taken by direction of the 
Master. Whether it was a compulsory statement on oath or a voluntary 
statement on oath was immaterial, because it need not be on oath at all. 
A man may admit by his agent or solicitor that the sum is due; he may 
put in a formal admission to that effect without any oath whatever; or he 
may act in such a manner as to authorise a third person to admit 
for him. He may say * I will admit that to be due which my accountant 
finds to be due. I will delegate to an accountant for me and on my behalf 
the right of stating the account for me, and I will admit that that is correct.' 
There is no difficulty in doing that, and if the Court ascertains he has done it, 
the Court will act on the admission." 

There is power given by Section 70 of The County Courts Act, 1888, to 
trustees to pay trust moneys not exceeding £500 in amount into the Post 
Office Savings Bank of the district. The procedure to be followed is that 
laid down in the County Courts Acts (see ** Annual County Courts Practice ** j 
and also Section 46 and notes thereon, p. 149, infra). 
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IA,je Assurance Company, — The Life Assurance Companies (Payment into 
Court) Act, 1896, now regulates the payment of life policy moneys into Court, 
and is as follows : — 

AN ACT TO ENABLE LIFE ASSURANCE COMPANIES TO PAY 
MONEY INTO COURT IN CERTAIN CASES. [21s< May, 1896. 

~DE it enacted by the Queen's Most Excellent Majesty, by and with the 
"*^ advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the 
same, as follows: — 

1. This Act may be cited as The Life Assurance Companies (Payment 

into Court) Act, 1896. 

2. In this Act — 

The expression " life assurance company " means any corporation, 
company, or society carrying on the business of life assurance, not 
being a society registered under the Acts relating to friendly societies. 

The expression " life policy " includes any policy not foreign to 
the business of life assurance. 

8. Subject to Rules of Court any life assurance company may pay into 
the High Court, or where the head office of the company is situated 
within the jurisdiction of the Chancery Court of the County Palatine 
of Lancaster either into that Court or into the High Court, any 
moneys payable by them under a life policy in respect of which, 
in the opinion of their board of directors, no sufficient discharge 
can otherwise be obtained. 

4. The receipt or certificate of the proper officer shall be a sufficient dischaiige 

to the company for the moneys so paid into Court, and such moneys 
shall, subject to Rules of Court, be dealt with according to the orders 
of the High Court or the Palatine Court as the case may be. 

5. This Act does not extend to Scotland. 

Since the passing of the Act the following Rules dealing with the procedure 
under it have been issued: — 

LIFE ASSURANCE COMPANIES (PAYMENT INTO COURT) 

ACT, 1896. 

Rules of the Supreme Court. 

1. An assurance company desiring to make a payment into Court under 
the. Act shall cause an affidavit by its secretary or other authorised 
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officer to be filed, intituled ** In the matter of the Policy No. effected 
with [here give the name of the company^ and in the matter of the 
Act," and setting forth — 

(a) A short description of the policy and a statement of the persons 
entitled therennder, according to the terms of the policy, with the 
names and addresses of snch persons, so far as the same are known 
to the company. 

(6) A short statement of the notices received by the company 
claiming an interest in or title to the money assured, the dates 
when such notices were received, the dates of withdrawal of such 
notices, if any, as have been withdrawn, and the names, and except 
as to notices withdrawn the addresses, so far as the same are 
known to the company, of the persons by whom such notices have 
been given. 

(c) A statement that, in the opinion of the board of directors of 
the company, no sufficient discharge can be obtained otherwise than 
by payment into Court under the Act. 

(d) The submission by the company to pay into Court such further 
sum, if any, whether for interest or otherwise, as the Court or a Judge 
may direct, and to pay any costs which the Court or a Judge may 
consider under the circumstances of the case ought to be paid by 
the company. 

(e) An undertaking by the company forthwith to transmit to the 
Paymaster any notice of claim received by the company after the 
making of the affidavit, with a letter referring to the title of the 
affidavit. 

(/) The place where the company may be served with any petition, 
summons, order, or notice of any proceeding relating to the money. 

2. The company shall not deduct any costs or expenses of or incidental 
to the payment into Court. 

3* No payment shall be made into Court under the Act where any action 
to which the company is a party is pending in relation to the policy 
or the moneys thereby assured, except by leave of the Judge, to be 
obtained by summons in the action. 

i. The company shall forthwith give notice of such payment, by prepaid 
letter through the post, to the several persons appearing by the affidavit 
to be entitled to or interested in the money assured and paid into Court, 
or to have given notice of claim to the company, except where the 
notice has been withdrawn, and except so far as the name or address 
of any such person is unknown to the company. 



' 
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5. Any person claiming to be entitled to or interested in the money 

paid into Conrt may apply in the Chancery Division by petition, 
or, where the amount does not exceed £1000, by summons in respect 
thereof. 

6. No petition or summons relating to the money shall be answered or 

issued unless the applicant has named therein a place where he may 
be served with any petition or summons or notice of any proceeding 
or .order relating to the money. 

?• Unless the Court or a Judge shall otherwise direct, the applicant shall 
not, except when he asks for payment of a further sum or costs by the 
the company, serve such petition or summons on the company, but 
shall serve the same on or give notice thereof to every person appearing 
by the affidavit on which payment into Court was made to be entitled 
to, or interested in, or to have a claim upon the money, or who has 
given any further notice which has been transmitted to the Paymaster 
as aforesaid. 

8. These Kules shall come into operation on the 1st day of August, 1896. 

9. These Rules may be cited as The Rules of the Supreme Court (Life 

Assurance Companies), 1896. 

The following additional Rule has been added to The Supreme Court Funds 
Rules, 1894:— 

SUPREME COURT FUNDS RULES, 1894. 

Where a company desires to lodge money in Court under The Life Assurance 
Companies (Payment into Court) Act, 1896, there shall be annexed to 
the affidavit directed to be made by Order LIVc, Rule 1, of the Rules of 
the Supreme Court, or any substituted Rule, a Lodgment Schedule stating 
the title and address of the company, the amount of the money proposed 
to be lodged, and the ledger credit to which it is to be placed. Such 
ledger credit shall be as follows, with any necessary variations : — " In 
the matter of the Policy No. of the Company." An 

office copy of the Schedule is to be left with the Paymaster. 

On receipt by the Paymaster of any subsequent notice of claim trans- 
mitted by such company pursuant to their undertaking referred to in 
Sub-section (e) of the said Rule, he shall retain the same, and make an 
entry thereof in his books ; and on any certificate of the fund to which 
such notice refers, he shall notify the name of the person giving such 
notice and the date hereof. 

The Paymaster shall also, upon such request as is mentioned in Rule 100, 
and upon payment of the same fee as is payable for a transcript 
under that Rule, supply a copy of such notice. 
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Miscellaneous, 
43. Where in any action the Hiffh Court is satisfied that Power to 

. give juog- 

diligent search has been made for any person who, in the mentin 

character of trustee, is made a defendant in any action, to a trustee. 

serve him with a process of the Court, and that he cannot 

be found, the Court may hear and determine the action 

and give judgment therein against that person in his 

character of a trustee as if he had been duly served, or 

had entered an appearance in the action, and had also 

appeared by his counsel and solicitor at the hearing, 

but without prejudice to any interest he may have 

in the matters in question in the action in any other 

character. 

Section 43. — This is, in effect, a re-enactment of Section 49 of 13 & 14 Vict, 
c. 60, that Section being repealed by the present Act (see Section 51 and 
Schednle). 

As to the practice under the repealed Section see Westhead v. Sale 
(6 W. R. 52) and Bnrrell v. Maxwell (25 L. T., N. S. 655). 

" Action " is defined under Section 100 of The Judicature Act, 1873 
(36 & 37 Vict. c. 66), as being a " civil proceeding commenced by writ, or in 
such other manner as may be prescribed by Rules of Court, and shall not 
include a criminal proceeding by the Crown." 

A proceeding commenced by originating summons, where prescribed by the 
Rules of the Supreme Court, is an action within the above definition (re Fawsitt, 
Gallan v. Burton, 30 Ch. D. 231 ; and see Lack v. Pearoe [1893], 2 Ch. 271, and 
re HoUoway [1894], 2 Q. B. 163). 

H. (1) Where a trustee [or other person] is for the Power to 
time being authorised to dispose of land by way of sale, ISeVf^iand 
exchange, partition, or enfranchisement, the High Court ^eiSute^f 
may sanction his so disposing of the land with an exception 
or reservation of any minerals, and with or without rights 
and powers of or incidental to the working, getting, or 
carrying away of the minerals, or so disposing of the 
minerals, with or without the said rights or powers, 
separately from the residue of the land. 

(2) Any such trustee [or other person], with the said 
sanction previously obtained, may, unless forbidden by the 
instrument creating the trust or direction, from time to 
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time, without any further application to the Court, so 
dispose of any such land or minerals. 

1(3) Nothing in this Section shall derogate from any 
power which a trustee may have under The Settled Land 
Acts, 1882 to 1890, or otherwise. 

Section 44. — This Section in effect, so far as trustees are concerned, replaces 
Section 2 of 25 & 26 Vict. c. 108, which Act is wholly repealed' by the present 
Act (see Section 51 and Schedale). 

Section 2 of the repealed Act extended not only to trnstees, bat to every 
other person authorised to dispose of land by way of sale, and these words 
were held to include mortgagees (re Beaumont's Mortgage Trusts, L. 'EL./ 
12 Eq. 86; re Wilkinson's Mortgaged Estates, L. R., 13 Eq. 634; re Hirst's 
Mortgage, 45 Ch. D. 263). 

The effect of the total repeal of Section 2 of 25 & 26 Vict. c. 108 would, 
it was apprehended, be to deprive mortgagees of the power of obtaining the 
sanction of the Court to a sale of land and minerals separately, for the word 
" trustee " in this Section of the present Act could hardly be taken to include 
a mortgagee with power of sale. Accordingly, Section 3 of The Trustee 
Act, 1893, Amendment Act, 1894 (57 Vict. c. 10), provides that " In Section 44 
of The Trustee Act, 1893, after the word * trustee * in the first two places 
where it occurs shall be inserted the words * or other person.* " 

Section 19 of The Conveyancing and Law of Property Act, 1881, confers 
on a mortgagee, where the mortgage is made by deed, a power to sell the 
mortgaged property, or any part thereof, when the mortgage money has 
become due. It is apprehended, however, that the words " or any part 
thereof " apply only to a sale of a separable part of the mortgaged property 
in the state in which it was subjected to the mortgage (re Yates, Batcheldor v. 
Yates, 38 Ch. D. 112, 121, 128), and that where a mortgagee is desirous of 
selling minerals ^apart from the surface an application under this Section for 
sanction of the High Court is necessary. 

It was the practice of the Court under the repealed Act to make an order 
authorising the sale of land reserving the minerals, or of the minerals apart 
from the land, without reference to any particular sale (re Willway's Trusts, 
32 L. J., Ch. 226). 

It will be observed that the power conferred by this Section may be negatived 
by the instrument creating the trust or direction to sell. 

The application for an order under this Section should apparently be made 
by petition (see Form 15, Appendix V.) 

Order LIVb. of the Rules of the Supreme Court provides that all applications 
under The Trustee Act, 1893, may be made by petition, except as otherwise 
provided by Order LV. Order LIVb., Rule 3, says an application under Section 44 
of this Act maybe made by "the trnstees authorised to dispose of the land" 
as in the said Section mentioned. 

There is no specific indication in the Section of the mode of application, 
but only of the person by whom it can be made. 
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45. (1) Where a tmstee commits a breach of trust at Power to 
the instigation or request or with the consent in writing of flciary 
a beneficiary, the High Coui^t may, if it thinks fit, and fOTb™Sch 
notwithstanding that the beneficiary may be a maiTied °*'"^^*- 
woman entitled for her separate use and restrained from 
anticipation, make snch order as to the Court seems just, 
for impounding all or any part of the interest of the 
beneficiary in the trust estate by way of indemnity to the 
trustee or person claiming through him. 

(2) This Section shall apply to breaches of trust 
committed as well before as after the passing of this Act, 
but shall not apply so as to prejudice any question in an 
action or other proceeding which was pending on the 
Twenty-fourth day of December, One thousand eight 
hundred and eighty-eight, and is pending at the com- 
mencement of this Act. 

Section 45. — This Section makes a useful and important extension in the law 
as administered in the Courts of Equity before the passing of The Trustee Act, 
1888 (51 & 52 Vict. c. 59), of which it replaces Section 6. 

By virtue of it a trustee, or person claiming under him, will now be able to 
claim to be idemnified by a beneficiary against the consequences of a breach 
of trust where the breach has been committed — 

1. At the instigation or request of the beneficiary, or 

2. With the consent in writing of the beneficiary, 

by having the beneficiary's interest impounded in whole or in part, and this, 
too, even where the beneficiary is a married woman entitled for her separate 
use, and whether with or without restraint on anticipation (btit see below as 
to trustee's position when the beneficiary is a married woman restrained from 
anticipation, Bolton v. Curre [1895], 1 Ch. 544, at p. 551). The Court, however, 
has a ftdl discretion to give or withhold this indemnity, and the claim to it 
will not be granted ex dehito justitise. The Section applies to all breaches 
of trust committed as well before as after the passing of the Act, provided 
there was no action or other proceeding pending on 24th December, 1888, and 
still pending on 1st January, 1894, with respect to the breach in question 
(Sub-section 2). 

The effect of this Section can be most conveniently seen by referring to the 
law as it stood before The Trustee Act, 1888. It is clear that beneficiaries who 
have not been parties or privy to a breach of trust concurred in or instigated 
by another beneficiary could impound that other beneficiary's interest in the 
trust fund which may have accrued either directly or derivatively (Irby v. Irby, 
25 Beav. 632; Jacubs v. Rylance, L. R., 17 Eq. 341), or derived from some other 
estate comprised in the same settlement (Woodyatt v. Gresley, 8 Sim. 180), to 
conipensate the trust estate for the loss for which the beneficiary is responsible. 
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The law is not altered on this head by this Act. The whole purview and 
intention of this enactment is snccinotly stated in Bolton v, Cnrre (uhi supra) 
by Bomer, J., as follows : — " In my opinion Section 6 of the Act of 1888 [replaced 
by the Section now nnder discussion] was intended to enlarge the power of 
the Coort as to indemnifying trnstees, and to giye greater relief to trostees, 
and was not intended, and did not operate, to curtail the previously existing 
rights and remedies of trnstees, or to alter the law, except by giving greater 
power to the Court. The discretion g^ven to the .Court by Section 6 as to 
whether it will impound or not is a judicial discretion, and if, prior to the 
passing of that Act, the Court would, in a proper case, enforce the equity of 
the trustee, and impound the interest of a beneficiary in the hands of an 
assignee, then the Court would be bound to do the same in a similar case after 
the Act. The equity of the trustee existed as much since the Act as before; 
and if the Court before the Act thought fit in a proper case to enforce that 
equity by impounding, it will equally, since the Act, think fit to enforce the 
equity in a similar case and impound." 

Where a beneficiary has instigated and concurred in a breach of trust 
committed by a trustee, the right of the trustee against the beneficiary for 
indemnity under the law as it existed prior to The Trustee Act, 1888, may be 
considered under two heads — 

(a) Where the beneficiary is not himself a co-trustee of the fund. 

(b) Where the beneficiary is a co-trustee. 

(a) The rule was that the defaulting trustees who had been made liable 
had a right to be indemnified to the extent to which the concurring beneficiary 
in question had benefited by the breach of trust. One of the earliest cases is 
Trafford v. Boehm (3 Atk. 440), where Lord Hardwicke lays down the rule in 
these terms : "If a trustee errs in the management of the trust, and is guilty 
of a breach, yet if he goes out of the trust with the approbation of the 
cestui que trusty it must be made good first out of the estate of the person who 
consented to it." This is not strictly accurate, as subsequent cases show that 
the trustee would be primarily liable, but with a right of indemnity over agaiust 
the concurring beneficiary to the extent to which the latter had benefited by 
the breach. This was the rule adopted in Booth v. Booth (1 Beav. 125), where 
the M. R. said : "If she (the widow who was entitled to a life interest in one 
moiety of trust funds) has obtained any benefit from the breach of trust, the 
trustee ought to bo compensated in respect of it." 

The true rule is explicitly laid down in Raby v. Ridehalgh (7 De G. M. & G. 
104), which is the leading case on the subject. In that case a breach of trust 
had been committed by the Jirustees, who had invested on insufficient security 
at the instance and request of the life tenants, who had received a higher rate 
of interest in consequence. Lord Justice Turner, in the course of the case, 
remarked : " Has the Court, in a suit of this nature, ever gone the length of 
ordering the cestui que trust personally to recoup the trustee ? " 

In giving judgment ho said : " It seems to me to be the natural consequence 
of the cestui que trustent for life having received the income of the trust fund 
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nndaly invested, that the trustees have a right to be indemnified as against 
the cestui qvs trustent for life or their estates to the extent to which those 
estates have been benefited by the improper investment,'.' and he dissented 
from the judgment in the Court below, which made the tenants for life 
liable to recoup the trustees the whole sum they had been ordered to pay in 
respect of the loss occasioned by the breach of trust. 

(b) Where the beneficiary who had concurred in the breach was also 
a co-trustee, the other co-trustees had a lien on his interest in the trust funds 
to recoup to them a proportionate share of the amount paid by them to 
make good the loss sustained by the trust estate (Prime v. Savell, W. N. 
[1867] 227). The rule to be applied where one of the trustees is also a 
cestui que trust and has received, as between himself and his co-trustee, an 
exclusive benefit by the breach of trust, is that the trustee who is a cestui que 
trust must indemnify his co-trustee to the extent of his share or interest in 
the trust estate, and not merely to the extent of the benefit he has received. 

In Birks v. Micklethwaite (33 Beav. 409) the M. R. said: "When two 
trustees are jointly and severally liable to make good a trust fund, the plaintiff 
may recover the whole from either of them, and the one who pays the wholo 
is entitled to contribution as against the other; and if there is any fund in 
Court in the suit which is payable to the latter, it is the daily practice 
to apply to the Court to impound the fund, in order to make good what is 
due from him." 

Cotton, L. J., in Bahin v. Hughes (31 Ch. D. 390, at p. 395), after remarking 
that there were very few cases in which one trustee who has been guilty with 
a co-trustee of breach of trust, and held answerable, has successfully sought 
indemnity as against his co-trustee, and while declining to lay down any 
limitation of the circumstances under which one trustee would be held liable 
to the other for indemnity, pointed out that so far as the cases had gone relief 
had only been granted against a trustee who had himself got the benefit of 
the breach of trust, or between whom and his co-trustees there had existed a 
relation which would justify the Court in treating him as solely liable for 
the breach of trust ; but those observations, it is apprehended, only apply to 
cases where one defaulting trustee is endeavouring to claim total immunity by 
making his co- trustee liable for the whole loss. 

The law has since the 24th of December, 1888, been, and in f ature under 
this Act will be, that a beneficiary who ha^ instigated, requested, or consented 
in writing to a trustee committing a breach of trust, whether the beneficiary 
has benefited or not, and whether he is himself a co-trustee or not, will bo 
liable to recoup the trustee or his co-trustee, as the case may be, to the wholo 
extent of the beneficiaryfs interest in the fund ; and if he has benefited by the 
breach, the indemnity is not confined merely to the amount of any benefit 
which he may have so received, subject always, however, to the discretion of 
the Court as to how far the indemnity should extend. 

" Such order as to the Court shall seem just for impounding " ^c. — There 
have been two decisions by the Court with reference to the extent of this 
discretion. In Bicketts v. Ricketts (64 L. T., N. S. 263) Romer, J., would not 
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give the trustee the benefit of the indemnity, beoanse in that case he must be 
taken to have been aware he was committing a breach of trust. This decision 
is dealt with at more length below. The other case was a decision of Eekewich, J. 
(Griffith V, Hughes [1892], 3 Ch. 105). There the defendant was trustee for a 
married woman without power of anticipation. In February, 1884, she applied 
to and requested the defendant to advance to her out of the trust estate the sum 
of £80, stating that the advance would save her home from being sold up, lis 
she and her husband were being pressed for payment of debts amounting to that 
sum. There was no document in writing signed by her instigating, requesting, 
or consenting to the payment. Under these circumstances the trustee was 
ordered to pay the £80 into Court, but with a right to resort by way of indemnity 
to the income payable to the beneficiary on the point of the extent of the 
discretion of the Court. Kekewich, J., said (p. 108) : " I think that if a Statute 
gives the Court power .... to protect a trustee from loss, when, without 
moral dishonesty, he has committed a breach of trust for the benefit of other 
persons standing on a footing of equality with himself as regards knowledge of 
the facts which constitute the breach of trust, and who, therefore, are not in a 
position to blame him for his conduct — I think, I say, that when the Statute 
enables that to be done if the Court shall think fit, the Court naturally leans 
towards exercising the power in favour of the trustee." 

In Bicketts v. Ricketts, R. was entitled absolutely in remainder to the trust 
funds of his mother's marriage settlement, which she had appointed to him by 
deed, subject to her own life interest. By his own marriage settlement R. 
covenanted to pay £10,000 to his trustees within six months after his mother's 
death, and in case of his death in his mother's lifetime that his executors should 
pay his trustees during his mother's life £400 per annum, to be applied as if it 
were income of the £10,000. R. took the first life interest under his settlement, 
with remainder to his wife for life. R. assigned to his trustees, as security, the 
trust funds of his mother's settlement. The trustees of the mother's settlement 
had notice of the assignment. R. having become embarrassed, the trustees of the 
mother's settlement were induced, on the entreaty of R., his mother, and his 
wife, to apply a large portion of the trust funds in discharge of R.'s debts. The 
trustees of R.'s settlement brought an action against the trustees of the mother's 
settlement for breach of trust, claiming that they might replace the funds. The 
defendants counterclaimed (inter alia) that the interest of R. and his wife in the 
funds might be impounded and declared liable to indemnify them. 

Romer, J., decided that R. and his wife were not, in respect of their interests 
under settlement, beneficiaries under the settlement of his mother, and that the 
trustees of the latter were not entitled to have his and his wife's interest 
under the former impounded under Section 6 of The Trustee Act, 1888. It is 
true (the Judge went on to say) that, even if he did regard those interests 
of R.'s wife such as to make her a " beneficiary in the trust estate " under 
the mother's settlement, he would not have been justified in impounding that 
interest by way of indemnity, "seeing that the defendants committed their 
breach of trust, not owing to any misrepresentation or deceit on her 
part, but with their eyes open, when they must be taken to have known 
that her interest could not be validly dealt with." This was not necessary 
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for the decision of the case, and mnst, it is submitted, be regarded as an 
obiter dictum, and not to have too mnch importance attached to it since 
Griflath V. Hughes ([1892] 3 Ch. 105), cited and commented on above. In 
Bolton V. Cmre ([1895] 1 Ch. at p. 551), Bomer, J., commented on his lordship's 
own decision in Ricketts v. Bicketts in these terms, ** I desire to say a word abont 
my decision in the case of Bicketts v. Bicketts, which appears to have been 
misnnderstood. I did not intend to lay down, and I did not in fact lay down in 
that case, any general rnle that a trustee who knowingly committed a breach of 
trust could never have his beneficiary's interest impounded. What I considered 
in that case was that one of the facts to be borne in mind by the Court, when 
asked to exercise its discretion, is whether the breach of trust was committed by 
the trustee knowingly ; and in that case seeing that the trustee acted knowingly, 
and having regard to the other circumstances of the case, I refused to remove the 
restraint on anticipation of the married woman's interest in order to give a 
secnrity to the trustee. I adhere to what I said then ; and in my judgment it is 
the duty of a trustee to protect a married woman against herself when she, as a 
beneficiary restrained from anticipation, asks him to commit a breach of trust." 

" At the instigation or request or toith the consent in ioriting of a beneficiary.*' — 
Hitherto it has been at least doubtful whether the mere consent of a 
beneficiary to a breach was sufficient to bind that beneficiary's interest, and 
certainly it would not be so bound if the beneficiary were a married woman. In 
Sawyer v. Sawyer (28 Ch. D. 595), where trustees had sold out trust funds with 
the consent of a husband and wife, who took life interests under the settlement, 
and in breach of trust advanced the proceeds to the husband, he and his wife 
giving joint and several promissory notes to secure the amounts so advanced, 
which were eventually lost, the trustees claimed a right to retain the income 
of the property subject to the trust, in order to recoup themselves for the 
money which they were liable to repay in respect of the breach of trust. 
Chitty, J. (see p. 598), drew a distinction between instance or request, and 
consent. He said: "I hold that the law is, that for the trustees to be entitled 
to the order which they now ask against the estate for life, it must be shown 
that the breach of trust was committed at the instance and request of the 
cestui que trustent. I make no distinction between *' instance ' and *' request,' but 
it must be shown clearly that the breach of trust was instigated by them, and 
that they were acting and moving parties in it." It was held that Mrs. Sawyer's 
interest could not be impounded to recoup the trustees. 

The L. JJ. before whom the case came on appeal said : '* Before a trustee can 
claim the benefit of any charge or right of retainer against the interest of a 
married woman in the fund, it appears to us to be reasonable that he should 
show that the charge or right of retainer was created by her with a full 
knowledge of all the circumstances. It is probable that in the case of a man 
of full years the Court would presume him to be so acting; but in the case 
of a feme coverte we do not think the presumption exists in favour of the 
trustee, whose primary duty was to protect the fund for her benefit." 

By the Section now under consideration a distinction is drawn between 
" instigation or request " and " consent," since the latter has to be " in writing " 
to bind the beneficiary. That the "instigation" or "request" need not be in 

L 
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writing is clear from the ordinary grammatical oonstrnction of the phrase, and 
this has been decided to be the proper construction by Kekewich, J., in. 
Griffiths V. Hughes ([1892] 3 Ch. at p. 105). 

On p. 109 Kekewich, J., said : " It is common ground that there is nothing 
here in writing. It is equally common ground that the payment was made at 
the request of the married woman who is the beneficiary. Is that request, 
which was presumably by parol only, no writing having been proyed, sufficient 
, to bring the case within the statute? I have no doubt that the Section 
might be read grammatically, ' At the instigation in writing or request 
in writing, or with the consent in writing': that is to say, so as to make 
the words ' in writing * govern or apply to all the three antecedents. But 
I think that that would be somewhat crabbed language, and I do not 
think that one can suppose the draftsman intended that; though, no doubt, 
to repeat the words * in writing ' three times over, as 1 have just done 
by way of explanation, would be extremely awkward. . . . Therefore, findings, 
as I think I do, that there may be good ground for the distinction between 
a consent which is to be given in writing and an instigation or request which 
need not be in writing, and seeing that grammatically the Section will certainly 
bear the construction which I think ought to be given to it, I hold that the 
words * in writing ' apply only to consent, and are not applicable to instigation 
or request. In the present case, therefore, the trustee will have to pay the 
£80 into court, but will be entitled to resort by way of indemnity to the 
income payable to the married beneficiary." 

Practically, where the impulse to commit the breach of trust for which 
the trustee is seeking indemnity from the beneficiary has emanated from 
the latter, evidence of a parol instigation or request will be sufficient ; 
while on the other hand, where the breach of trust is suggested by one 
beneficiary or a trustee, and another beneficiary has merely consented 
thereto and is not actually benefited. by the breach — as, for instance,, if 
he is a remainderman — written evidence of such consent by the latter is 
necessary. The consent may probably be given in any form, so long as it is 
in writing. 

The case of re Somerset's Settlement Trusts, Somerset v. Earl Poulett 
([1894] 1 Ch. 281), throws considerable light on this Section, and shows that 
even where a beneficiary may have instigated, requested, and consented in 
writing to an unauthorised investment, it is necessary to show that he did it 
with full knowledge of the facts, and that where trustees had made an 
investment on an insufficient security with the consent of a beneficiary, and it 
was not shown that he requested that it should be made without due inquiry 
into the sufficiency of the security, his interest could not be impounded to 
make good to the trustees the amount they had to replace. In other words, in 
order to make a beneficiary liable under this Section, it must be shown not only 
that he instigated, requested, or consented in writing to the investment, bnt 
that he knew the facts which would make it a breach of trust. The facts 
shortly were as follows : — On the marriage of one V. S., in 1875, property was 
vested in four trustees for V. S. and his wife for their lives, and then to be 
divided among their children. -The property was at the time invested in 
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stocks and shares, which were worth some £35,000. Soon after his marriage, 
v. S. was anxious that these securities should be realised, and the proceeds 
invested on a mortgage of Lord Hill's Hawkstone estate in Shropshire. The 
trostees entertained the proposal, and employed a valuer of eminence to yalne 
the property. He estimated it at £42,750, and the trustees in 1878 ultimately 
a^ivanced to Lord Hill the whole of the trust funds. In point of fact the 
valuation was much too high : the land only produced an income of about a 
thousand pounds, not enough to pay the interest on the mortgage, and even if 
correct it would not, according to the settled rule, have warranted the trustees 
in advancing more than two-thirds of the amount, or £28,500. Down to 1890 the 
interest on the mortgage was regularly paid, but then it ceased, and it was 
discovered that the security was deficient. Practically, part of the trust estate 
was gone, though the exact loss had not been ascertained. This was an action 
by V. S., charging the three surviving trustees with breach of trust, and claiming 
that they should make good the deficiency. 

The defendants set up the Section of The Trustee Act, 1888, relating to 
the limitation of actions against trustees, and claimed (in the event of being 
hjeld liable) to impound the life interest of Y. S. 

Lord Justice Lindley said that the first question raised by the appeal was 
w^hether the Statute of Limitations was a bar to the claim of Y. S. to have the 
trust money made good, and there was also the question whether the trustees 
were entitled to be indemnified out of the plaintiff's life interest. The breach of 
trust for which the trustees were liable was the investment of trust money 
amounting to £35,000 upon the mortgage of the Hawkstone estate, in Shropshire, 
belonging to Lord Hill. The advance was made in August, 1878, and the 
mortgagor paid the interest to the plaintiff as tenant for life till August, 1890. 
The action was brought in February, 1892, more than six years after the invest- 
ment, but considerably less than six years after the last payment of interest. 
Upon the fii'st point the appeal, in his opinion, failed. As to the second, it was 
clear that the appellant instigated, requested, and consented in toriting to the 
investments ; hut the evidence did not show that he requested that it shotUd be 
made without due inquiry into the sufficiency of the security. Whether the appellant 
knew at the time that the income of the estate was not, as had heen stated, £1,700 
hut £1,070 a year, was a very important question. Mr. Justice Kekewich found 
that he did know it, and that the life interest of Y. S. ought to be impounded 
to make good tp the trustees the amount they would have to replace ; but 
the evidence did not, in his (Lord Justice Lindley's) opinion, warrant that 
conclusion. For these reasons he was unable to concur with the judgment of 
the Court below upon the second point, and the order must be varied accordingly. 
The result would be that the appellant would receive the income created by 
the trust fund, but he would not receive any personal benefit from what the 
trustees had to make good. 

In Bolton v. Curre ([1896] 1 Ch. 544) a trustee's right to indemnity was 
held to take priority over a subsequent incumbrancer. The rate of interest 
chargeable against a trustee on a breach of trust is still four per cent.; but 
the question has been raised whether this rule should not be revised in view 
of the existing cheapness of money (Owen v., Richmond, W. N. [1895] 29). 



148 THE TRUSTEE ACT, 1803, SECTION 46. 

** Notwithstanding that the beneficiary may be a married woman entitled for 
her separate use and restrained from anticipation." — This enactment afiPords one 
more instance of an Act of Parliament having been necessary to enable the 
Conrt to deal with its own creation, the restraint npon anticipation of the 
income of a feme coverte^ as to which Malins, T.-C, in Stanley v. Stanley 
(7 Ch. D., at p. 591), remarked, " In no case and by no device whatever can 
the restraint npon anticipation be evaded." This power was exercised in 
Griffiths V, Hughes ([1892] 8 Ch. 105), but not in Bicketts v. Bicketts (as to 
which see note above). 

As pointed out above, it is the daty of a tnistee to protect a married 
woman restrained from anticipation against herself when she asks him to 
commit a breach of trnst, and if he knowingly commits a breach of trust at 
her request, the Court will be slow to remove the restraint on anticipation 
in order that her life interest may be impounded to recoup him (Bolton v. 
Curre [1895], 1 Ch. 544). 

The Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
Section 89, gave the Court power, when it appeared to be for the benefit of a 
married woman, to bind her interest in any property, oven though she were 
restrained from anticipation ; but this power is of course never exercised in the 
case of a breach of trust committed or concurred in by her. 

Generally, on the mode in which the Court will exercise its discretion of 
removing the restraint on anticipation see re Little, Harrison v. Harrison 
(40 Ch. D. 418), which shows that the discretion will be exercised with great 
caution, and only where a strong case is made for it, and is not necessarily 
to be exercised because it will be for the benefit of the married woman. 
For a case where the Court declined to remove the restraint, there being 
nothing to shew that the married woman knew that the improper dealing 
with the funds was a breach see Mara v. Brown (W. N. [1895] 75). 

Procedure. — Where the trustee who has committed the breach of trust and 
the beneficiary against whom he claims indemnity are already parties as 
defendants to an action brought in respect of the breach, Order XYI., Bule 55, 
of the Bules of the Supreme Court applies (per Chitty, J., in Sawyer v. 
Sawyer, 28 Ch. D. 596, at p. 601). 

As to Form of Order in such an action see Butler v. Butler (14 Ch. D. 329, 
at p. 884). 

In re Gilson, Gilson v. Gilson, where the persons from whom a trustee desired to 
obtain indemnity under this rule were one of the plaintiffs and a third person not 
a party to the action, North, J., held that the case did not fall within Order XVI., 
Bule 48, as the plaintiff (one of the persons to be served) was a party to the 
action, and also on the ground that the application was premature. Apparently 
the proper course in such a case would be to wait until after the delivery 
of the defence, and then to serve the third party with a notice under this 
rule, and the person who is a party already with notice under Order XVI., 
Bule 55. 

If the beneficiary who has benefited is not already a party to the action, 
the " Third Party Procedure," under Order XVI., Bules 48 to 64, would, it is 
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apprehended, be applicable (Sawyer v. Sawyer,, ubi supra) y being bj analogy an 
anthority to this effect (see also re Harrison, Smith v. Allen [1891], 2 Ch. 349). 

In Wynne v. Tempest ([1897] 1 Ch. 110), a claim brought by third party 
notice against the partners of his deceased co-tmstee, who had misapplied 
a fund, was held not enforceable in this manner, but only by a new action. 

Where a trustee claims contribution from a co-trustee time does not begin 
to run as between the co-trustees until the claim of the cestui que trust has 
been established against one of them (Robinson v, Harkin, W. N. [1896] 
72 [15]), 

For Form of Notice to be served under Order XVI. see Bahin v. Hughes 
(31 Ch. D. at p. 392), and Appendix V., Form 16. 

46. The provisions of this Act with respect to the J?^^e° 
High Court shall, in their application to cases within the andcoimty 
jurisdiction of a palatine court or county court, include 
that court, and the procedure under this Act in palatine 
courts and county courts shall be in accordance with the 
Acts and rules regulating the procedure of those courts. 

Section 46.— This Section replaces Section 11 of 17 & 18 Vict. c. 82 (The 
Court of Chancery of Lancaster Act, 1854) , and Section 8 of 52 & 53 Vict. c. 47 
(The Palatine Court of Durham Act, 1889), and also a portion of Section 21 
of 13 & 14 Vict. c. 60 (The Trustee Act, 1850). This enactment would not, 
it is apprehended, permit the County or Palatine Court to make orders in 
lunacy (re Ormerod, 3 De G. & J. 249). 

The High Gourt.-^Bj The Interpretation Act, 1889, "High Court," when 
used with reference to England or Ireland, shall mean Her Majesty's High 
Court of Justice in England or Ireland as the case may be. 

Cases Within the Jurisdiction of a Palatine Court, — The Palatine Courts 
which have jurisdiction in trust matters are the Courts of Chancery of the 
County Palatine of Durham and of the County Palatine of Lancaster. 

By Section 16 of The Judicature Act, 1873, the jurisdiction of the Court of 
Common Pleas at Lancaster and at Durham was vested in the High Court 
of Justice, leaving the Chancery jurisdiction still vested in them, except in 
the matter of appeals in Lancaster, which jurisdiction is vested in the Court 
of Appeal (see Judicature Act, 1873, Section. 18, Sub-section 2). 

As to the Palatine Court of Durham, The Palatine Court of Durham Act, 
1889 (52 & 53 Vict. c. 47), amends and regulates the practice and proceedings 
therein. Section 8 of that Act, which authorised the Palatine Court to exercise 
all the powers and authorities under The Trustee Act, 1850, is repealed by 
this Act (The Trustee Act, 1893 : see Schedule), but the Section now under 
discussion replaces it. 

The procedure and practice in the Court of Chancery of the County 
Palatine of Lancaster is dealt with in The Chancery of Lancaster Act, 1890 
(53 & 54 Vict. c. 23). 
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Section 3 of that Act enacts that the Conrt of Chancery of the County 
Palatine shall, as regards all persons, bodies corporate, and property within or 
becoming subject to its jurisdiction, have and exercise the like powers and 
jurisdiction and in a similar manner and subject to the same restrictions in 
all respects as the High Court in its Chancery Division now has and exercises, 
or may under or by virtue of any Act of Parliament hereinafter passed, and 
not expressly enacting to the contrary hereof, have and exercise in respect 
of all persons, bodies corporate, and property within its jurisdiction. 

Gases Within the Jurisdiction of a County Court — 
(a) As to County Courts in England. 

The County Courts Act, 1888 (51 & 52 Vict. c. 48), consolidated and extended 
the provisions of the former County Courts Acts. The County Court jurisdiction 
in matters the subject of The Trustee Act, 1893, is defined in Sections 67 and 68 
of The County Courts Act, 1888, which (omitting immaterial provisions) are 
as follows : — 

07t The Court shall have and exercise all the powers and authority of the 
High Court in the actions or matters hereinafter mentioned : that is 
to say — 

(2) For the execution of trusts in which the trust estate or fund shall 
not exceed in amount or value the sum of five hundred pounds : 

(5) Under the Trustees Relief Acts, or under the Trustee Acts, or under 
any of such Acts in which the trust estate or fund to which the 
action or matter relates shall not exceed in amount or value the 
sum of five hundred pounds. 

In all such actions or matters the Judge shall, in addition to the powers 
and authorities possessed by him, have all the powers and authorities, for 
the purposes of this Act, of a Judge of the Chancery Division of the High 
Court, and the Treasurer, Registrar, and the High Bailiff respectively 
shall in all such actions or matters discharge any duties which an officer of 
the said division can discharge, either under the order of a Judge of the said 
Division, or under the practice thereof, and all officers of the Courts shall 
in discharging such duties conform to any rules or orders made in that 
behalf under this Act. 

It will be noticed that the former part of this Section says that the County 
Court " shall have and exercise all the powers and authority of the High Court 
. . . under the Trustees Relief Acts, or under the Trustee Acts, or under 
any of such Acts." These Acts are practically repealed by The Trustee Act, 1893 ; 
hence the question arises, " Has the County Court jurisdiction in trust matters 
where the trust estate or fund to which the action relates shall not exceed five 
hundred pounds ? " It is clear that the jurisdiction cannot be said to exist by 
virtue of the words ** or under any of such Acts," because The Trustee Act, 1893, 
is obviously not any' of such Acts, but the jurisdiction is preserved by Section 46 
of The Trustee Act, 1893. That Section seems to contemplate the application 
of the provisions of The Trustee Act, 1893, to the County Court jurisdiction 
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as it existed at the time of the passing of the Acfc, at which period the County 
t>oiirt had jurisdiction np to a certain limit under the Cotmty Courts Act. In 
any event Section 38 of The Interpretation Act, 1888, would seem to save the 
jurisdiction of the County Courts, and, by virtue of it, in construing Section 67 
of The County Courts Act, 1888, the references to the Trustees Relief Acts 
and the Trustee Acts must, it is submitted, be read as referring to The Trustee 
Act, 1893. Section 38 of the Interpretation Act enacts that "where this Act 
or any Acts passed after the commencement of this Act repeals and re-enacts, 
with or without modification, any provisions of a former Act, references in any 
other Act to the provisions so repealed shall, unless the contrary intention 
appears, be construed as references to the provisions repealed." This view 
has in fact been upheld in an unreported case within the knowledge of the present 
Editors, where a vesting order of a trust fund under five hundred pounds in value 
was made under this Act by a Judge of a County Court. 

The following Section of The County Courts Act, 1888, deals with the limits 
of the jurisdiction of the County Court: — 

68. If during the progress of any action or matter under the last preceding 
Section it shall be made to appear to the Judge that the subject matter 
exceeds the limit in point of amount to which the jurisdiction of the Court 
is therein limited, it shall not affect the validity of any order already 
made, but it shall be the duty of the Judge to direct the action or 
matter to be transferred to the Chancery Division of the High Court, and 
the whole of the procedure in the said action or matter when so 
transferred shall be regulated by the Rules of the Supreme Court : 
Provided always that it shall be lawful for any party to apply to a 
Judge of the said Division at Chambers for an order authorising and 
directing the action or matter to be carried on and prosecuted in the 
County Court, notwithstanding such excess in the amount of the limit 
to which equitable jurisdiction is given by the said Section; and the 
Judge, if he shall deem it right to summon the other parties, or any 
of them, to appear before him for that purpose, after hearing such 
parties, or in default of the appearance of all or any of them, shall 
have full power to make such order. 

The County Court Rules, 1889, provide for the administration of trusts 
(within the limits of the County Court jurisdiction) and the determination of 
questions relating to trust funds within the same limits (see County Court 
Rules, 1889, Order III., Rules 17 et seq. ; Order VI., Rule 6; and Order XXII., 
Bnle 11 ; and " The Annual County Coarts Practice, 1897," vol. i., p. 472). These 
Rules also provide for the payment of trust funds into Court (see " The Annual 
County Courts Practice, 1897," vol. i., p. 475, and Order XXXVIII). The 
following are the Sections of The County Courts Act, 1888, dealing with this 
subject : — 

70. Any moneys, annuities, stocks, or securities vested- in any persons as 
trustees, executors, administrators, or otherwise upon trusts within the 
meaning of the Trustees Relief Acts, where the same do not exceed in 
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amount or yalne the Bom of five hundred pounds, upon the filing by such 
trustees or other persons, or the major part of them, with the Registrar 
of the Court within the district of which such persons or any of them 
shsdl reside of an affidavit shortly describing according to the best of their 
knowledge the instrument creating the trust, may, in the case of money, be 
paid into a Post Office savings bank established in the town in which the 
Court is held in the name of the Registrar of such Court, in trust to attend 
the orders of the Court, and upon such persons filing with the Reg^trar 
the receipt or other document given to them by the officer of the said bank, 
the Registrar shall record the same and give to them an acknowledgment 
in such. form as may be prescribed, which acknowledgment shall be a 
sufficient discharge to such persons for the money so paid, and in the case 
of stocks or securities may be transferred or deposited into or in the 
names of the Treasurer and Registrar of such Court in trust to attend the 
orders of the Court, and the certificate of the proper officer of the transfer 
or deposit of such stocks or securities shall be a sufficient discharge to 
such persons for the stocks or securities so transferred or deposited, and 
for the above purposes all the powers and authorities of the High Court 
shall be possessed and exercised by the Courts, and any order made by 
virtue of such powers and authorities shall fully protect and indemnify 
all persons acting under or in pursuance of such order. 

71. Any money paid into Court in the actions or matters mentioned in the 
last four preceding Sections shall, unless otherwise ordered by the Judge, 
be invested by the .Registrar in his name as Registrar, within forty- 
eight hours of its payment into Court in a Post Office savings bank 
established in the town in which the Court is held, without restriction as 
to amount and without the declaration required of a depositor in a 
savings bank, and no -jpaxt of any money invested in a Post Office savings 
bank under this Act shall be paid out to any Registrar, except apon an 
authority addressed to the Postmaster- G-eneral by the Treasury. 

Any person deriving any benefit under any moneys paid into a Post 
Office savings bank under the provisions of this Act may, nevertheless, 
open an account in a Post Office savings bank, or in any other savings 
bank, in his own name, without being liable to any penalties imposed 
by any statute or regulations in respect of the opening of accounts in two 
savings banks, or of two accounts in the same saving^ bank. 

By Sub-section 2 of Section 75 proceedings under The Trustee Acts, 1860 and 
1862, shall be taken in the Court within the district of which the persons 
or person making the application, or any of them, reside or resides. 

As to the procedure generally in trust matters in the County Courts see *' The 
Annual County Courts Practice, 1897," vol. i., p. 462 et seq. 

(b) Aa to County Courts in Ireland. 

The County Officers and Courts (Ireland) Act, 1877 (40 & 41 Vict. c. 56), 
confers jurisdiction on the Civil Bill Courts in Ireland. See Sections 33 (h) 
and (t), 34, 36, 36, 37, 38, 39, and 40 (/). 
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PART IV. 

Miscellaneous and Supplemental. 
47. (1) All the powers and provisions contained in AppUcation 

• to trustoos 

this Act with reference to the appointment of new trustees, under 
and the discharge and retirement of trustees, are to apply ilndActs 
to and include trustees for the purposes of The Settled ^f^aa 
Land Acts, 1882 to 1890, whether appointed by the Court ^eS'S'''*' 
or by the settlement, or under provisions contained in tnistees. 
the settlement. 

(2) This Section applies and is to have effect with 
respect to an appointment or a discharge and retirement 
of trustees taking place before as well as after the com- 
mencement of this Act. 

(3) This Section is not to render invalid or prejudice 
any appointment or any discharge and retirement of 
trustees effected before the passing of this Act, otherwise 

than under the provisions of The Conveyancing and Law MA46Vict. 
of Property Act, 1881. °**^* 

Section 47. — This Section replaces Section 17 of The Settled Land Act, 1890 
(53 & 64 Yiot. o. 69), such last-mentioned Section being repealed by the 
present Act. 

The repealed Section was enacted for the purpose of meeting the case 
of re Wilcock (34 Ch. D. 508), in which it was doubted whether Section 31 
of The Conveyancing and Law of Property Act, 1881 (which Section is now 
repealed and replaced by Section 10 of the present Act), applied to trustees 
appointed for the purposes of the Settled Land Acts. 

Neither the tenant for life nor a person who might become tenant for life 
ought to be appointed a trustee of a settlement for the purposes of the Settled 
Land Acts, for one of the duties of the trustees is to check the proceedings of the 
tenant for life (re Harrop's Trusts, 24 Ch. D. 717, 719) ; and on the same grounds 
the solicitor of the tenant for life ought not to be appointed (Wheelwright 
V, Walker, 23 Ch. D. 752, 763 ; and re Kemp's Settled Estates, 24 Ch. D. 485). 
It is undesirable that near relatives should be appointed trustees for the purposes 
of the Act, for there ought to be two independent trustees (re Knowles's Settled 
Estates, 27 Ch. D. 707). 

For Form of Appointment of a New Trustee under the Settled Land Acts 
see infra, Appendix V., Form 17. 
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In the case of in re Simpson, in re Whitchurch ([1897] 1 Ch. 256), it 
was held by the Court of Appeal that the Court had jurisdiction under the 
Settled Land Act to appoint Colonial trustees, and that the persons proposed 
ought to be appointed, according to the form in re Wright's Trusts (24 Ch. D. 662), 
trustees of the settlement for the purposes of The Settled Land Act, 1882; 
but very special circumstances must exist to induce the Court to do this. 

Sub-section 2. — It will be observed that the Section is to have a' retrospective 
effect, and makes valid appointments, discharges, and retirements of trustees 
made under The Conveyancing Act, 1881, before this Act came into operation. 

Trust 48. Property vested in any person on any trust or by 

affected ^ way of mortgage shall not, in case of that person becoming 
becoming a convict within the meaning of The Forfeiture Act, 1870, 
^^^Vict. ^®st in any such administrator as may be appointed under 
°'^' that Act, but shall remain in the trustee or mortgagee, 

or survive to his co-trustee or descend to his representa- 
tive as if he had not become a convict: provided that 
this enactment shall not affect the title to the property 
so far as relates to any beneficial interest therein of any 
such trustee or mortgagee. 

Section 48. — This Section replaces Sections 46 and 47 of The Trustee Act, 
1850 (13 & 14 Vict. c. 60), which Sections are repealed by the present Act 
(see Section 51 and Schedule). 

The repealed Sections were almost identical in their terms with Sections 3 
and 5 of 4 & 5 Will. lY. c. 23, which Act was repealed by The Trustee 
Act, 1850. 

By The Forfeiture Act, 1870 (33 & 34 Vict. c. 23), it is enacted that after 
the passing of that Act (4th July, 1870) no confession, verdict, inquest, 
conviction, or judgment of or for any treason, or felony, or felo de se, shall 
cause any attainder or corruption of blood, or any forfeiture or escheat, provided 
that nothing in that Act shall affect the law of forfeiture consequent upon 
outlawry. By Section the Crown is empowered to appoint an administrator 
of the convict's property, and the Act makes provision for the vesting of the 
convict's property in the administrator for all the convict's estate and interest 
therein, and also makes provisions as to the mode in which such property is 
to be applied. 

By Section 6 of The Forfeiture Act, 1870, the expression "convict," as 
used in the Act, is to be deemed to mean any person against whom, after 
the passing of the Act, judgment of death or penal servitude shall have been 
pronounced or recorded upon any charge of treason or felony. 

Outlawry in civil proceedings is abolished by 42 & 43 Vict. c. 59, Section 3. 

As to the power of the Court to appoint a new trustee in substitution for 
a trustee who is convicted of felony, and to make a vesting order on the appoint- 
ment of such new trustee, see Sections 25, 26, and 32 of the present Act. 
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49. This Act, and every order purporting to be made indemnity. 
under this Act, shall be a complete indemnity to the 
Banks of England and Ireland, and to all persons for 

any acts done pursuant thereto ; and it shall not be 

necessary for the Bank or for any person to inquire 

concerning the propriety of the order, or whether the 

Court by which it was made had jurisdiction to make 
the same. 

Section 49. — This Section is snpplemental to Sections 35 and 42 of the 
present Act, and in effect replaces 11 & 12 Vict. c. 68, 12 & 13 Yiot. c. 74, and 
Section 7 of 15 & 16 Vict. c. 55. 

50. In this Act, unless the context otherwise Definitions, 
requires — 

The expression " bankrupt " includes, in Ireland, " Bank- 
insolvent : 

The expression " contingent right,^* as applied to land, " Contin- 
includes a contingent or executory interest, a 
possibility coupled with an interest, whether the 
object of the gift or limitation of the interest or 
possibility is or is not ascertained, also a right 
of entry, whether immediate or future, and whether 
vested or contingent: 

Section 50. — " Contingent right." — This definition is taken from the definition 
of "contingent right" in Section 2 of 13 A 14 Vict. c. 60, which definition was 
in its turn taken from 8 & 9 Vict. c. 106, with the purpose, no doabt, of 
including all the estates and interests over which that Act gives a power of 
disposition. 

The expressions "convey" and "conveyance" applied "^°«^y" 
to any person include the execution by that veyance." 
person of every necessary or suitable assurance 
for conveying, assigning, appointing, surrendering, 
or otherwise transferring or disposing of land 
whereof he is seised or possessed, or wherein he 
is entitled to a contingent right, either for his 
whole estate or for any less estate, together with the 
performance of all formalities required by law to 
the validity of the conveyance, including the acts 
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to be performed by married women and tenants in 
tail in accordance with the provisions of the Acts 
for abolition of fines and recoveries in England 
and Ireland respectively, and also including- 
surrenders and other acts which a tenant of 
customary or copyhold lands can himself perform 
preparatory to or in aid of a complete assurance 
of the customary or copyhold land: 

" Convey " and " Conveyance." — See 13 & 14 Vict. c. 60, Section 2, and 
44 & 45 Vict. c. 41, Section 2 (v.), Tenants-in-tail. So, where there was an 
adolt tenant for life with infant tenant in tail, a vesting order of the infant's 
estate with the consent of the tenant for life as protector to bar the entail 
will pass the estate (Powell v. Matthews, 1 Jar. N. S. 973). As to copyholds 
see Rowley v. Adams (14 Beav. 130). 

The effect of these words in an order appointing a person to convey the 
estate of an infant tenant in tail is to bar the estate tail and remainders over 
(re Montagu, Faber v, Montagu [1896], 1 Ch. 549, which contains an order 
showing the correct form). 

"Devisee.'* The expression "devisee" includes the heir of a 

devisee and the devisee of an heir, and any 
person who may claim right by devolution of 
title of a similar description: 



Devisee"— Bee 13 & 14 Vict. c. 60, Section 2. 

n 
ment. 



!lin?^' ^^^ expression " instrument " includes Act of 

Parliament : 



"Land." The expression "land" includes manors and lordships, 

and reputed manors and lordships, and incorporeal 
as well as corporeal hereditaments, and any 
interest therein, and also an undivided share 
of land: 

^^Land." — "Land," by The Interpretation Act, 1889, Section 3, includes 
messuages, tenements, and hereditaments, houses and buildings of any tenure, 
and, in addition, includes, when used in this Act, manors and lordships, and 
reputed manors and lordships, and incorporeal as well as corporeal hereditaments 
and any interest therein, and also an undivided share of land. Leaseholds, 
consequently, would be within this definition, since it includes messuages, 
tenements, &c., of any tenure. As " land " includes incorporeal hereditaments, 
it would, it is conceived, extend to rent charges. See re Harrison (Seton, 
4th edition, 516) ; and see also 13 & 14 Vict. c. 60, Section 2, and 44 & 45 
Vict. c. 41, Section 2 (ii.) and (iv.). 
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The expressions " mortgage " and " mortgagee " include "Mort- 

and relate to every estate and interest regarded in ^"^rt-*^ 

eqnity as merely a security for money, and every ^^^^' 
person deriving title under the original mortgagee : 

** Mortgage** and ^* Mortgagee** include and relate to every estate and interest 
regarded in equity as merely a security for money, and every person deriving 
title under the original mortgagee. This definition may be compared with that 
contained in The Conveyancing and Law of Property Act, 1881, of "Mortgage,** 
as it no doubt comprises the same extent of rights. In that Act "mortgage 
includes any charge on any property for securing money or money's worth; 
and mortgage means money or money's worth secured by a mortgage ; and 
mortgagor includes any person from time to time deriving title under the 
origindl mortgagor, or entitled to redeem a mortgage according to his estate, 
interest,- or right in the mortgaged property ; and mortgagee includes any person 
from time to time deriving title under the original mortgagee.** 

There appears to be no doubt that, according to the true interpretation of this 
Section, equitable mortgages are comprised in it (see also and compare 
13 & 14 Vict. c. 60, Section 2). 

The expressions "pay" and "payment" as applied in *|Pay"ftnd^ 
relation to stocks and securities, and in connection 
with the expression " into court " include the 
deposit or transfer of the same in or into court : 

*^Pay** amd *^* Payment** — These expressions occur in Section 42, dealing 
with " Payment into Court by Trustees." Trustees who have " money or 
securities belonging to a trust may pay the same into the High Court ** ; and by 
Sub'section 3 of the same Section the High Court " may order payment into 
Court'*; and, as interpreted by this Section, the securities can, without 
change of investment, be deposited in Court, or transferred if they are in 
such investments as are authorised by law for trustees. 

The expression "possessed" applies to receipt of income •• PossesBed." 
of, and to any vested estate less than a life 
estate, legal or equitable, in possession or in 
expectancy, in any land: 

" Possessed" — See and compare 13 & 14 Vict. c. 60, Section 2, and 44 & 45 
Vict. c. 41, Section 2 (iii.) 

The expression "property" includes real and personal "Property." 
property, and any estate and interest in any 
property, real or personal, and any debt, and any 
thing in action, and any other right or interest, 
whether in possession or not : 
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"Property** incliides — (a) Real property; (h) Personal property; (c) Any 
estate and interest in any property, real or personal; (d) Any debt; (e) Any 
thing in action ; (/) Any other right or interest, in possession or not. 

Where the word " property " occnrs in the Act, it must, however, be taken 
in con j miction with the context, and constraed accordingly. In Section 5, 
Sub-section 1 (a), for instance, the word "property" apparently applies only 
to real estate. 

This definition reprodnces that contained in 44 & 45 Vict. c. 41, Section 2 (i.), 
and 45 & 46 Vict. c. 39, Section 1, Snb-section 4 (i.). 

It is scarcely necessary to further comment on the terms here used, except 
to say that a debt is a species of " things in action," and means the right 
of suing for money due. 

By Sub-section 6 of Section 25 of 36 A 37 Vict. c. 66, any debt or legal 
chose in action is assignable by writing if the assignment is absolute, and 
express notice in writing shall have been given to the debtor, trustee, or other 
person from whom the assignor would have been entitled to receive or claim 
such debt or chose in action. 

"Rigrhts." The expression "rights" includes estates and interests: 

ritles" ^^^ expression "securities" includes stocks, funds, 

and shares ; and so far as relates to payments 
into court has the same meaning as in The 

c. 34. ^^' Court of Chancery (Funds) Act, 1872 : 

" Securities" — See and compare 44 & 45 Vict. c. 68, Section 2, and 
35 & 36 Vict. c. 44. 

Section 3 of The Court of Chancery (Funds) Act, 1872, is as follows:— 
" The term * Securities ' includes Government securities, and any security of 
any foreign State, any part of Her Majesty's dominions out of the United 
Kingdom, or any body corporate or company, or standing in books kept by 
any body corporate, company, or person in the United Kingdom, and all 
stocks, funds, and effects." 

"Stock." The expression "stock" includes fully paid-up shares; 

and, so far as relates to vesting orders made by 
the Court under this Act, includes any fund, 
annuity, or security transferable in books kept 
by any company or society, or by instrument of 
transfer either alone or accompanied by other 
formalities, and any share or interest therein: 

" 8toc1c:*~-See and compare 52 & 53 Vict. c. 32, Section 9, and 13 & 14 Vict. 
c. 60, Section 2. 
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The definition of " stock " with relation to vesting orders would apparently 
include shares in a joint stock banking company {re Angelo, 5 De G. & Sm. 278), 
an annuity with a life assurance society (see re Tweedy, 28 Ch. D. 529, 531), 
and also shares in ships registered under The Merchant Shipping Act, 1854 
(18 & 19 Vict. c. 91), Section 10. 

The word "stock" in The Trustee Act, 1850, and The Trustee Extension 
Act, 1852, was held in re New Zealand Trust and Loan Co. ([1893] 1 Ch. 403 ; 
see also [1893] 3 Ch. 233) to include shares in a limited company, whether fully 
paid up or not. Mr. Justice Lindley (see p. 410) said : " In the first place he 
says that Section 36 of The Trustee Act, 1850, does not apply to shares not fully 
paid up. . . I have known orders made under the Act, with regard to shares not 
folly paid up for the last thirty years. ... I cannot help thinking, however, 
looking at Section 2, that the language is ample enough to comprise shares 
not fully paid up. In re Angelo (5 De 6. & Sm. 278) it was held that the 
definition of the word 'stock' in Section 2 applied to 'shares' in a joint 
stock company; but I do not know that the point now taken up by the 
appellants has arisen before for decision with regard to shares not fully paid 
up. I should say that the practice of making orders under the Act extending 
to shares not fully paid up is well founded ; and, in my opinion, that objection 
is untenable." As Section 2 of The Trustee Act, 1850, is replaced by this 
Section, the same construction will doubtless be given to the word "stock." 
The word also obviously covers all descriptions of Consols, as they are 
securities " transferable in books kept by any company or society." 

" Any company" — It is apprehended that these words would not extend to 
a foreign company which does not carry on its business here, nor to a Scotch 
company (see Section 41, supra). 

The expression " transfer," in relation to stock, includes "Transfer." 
the performance and execution of every deed, 
power of attorney, act, and thing on the part 
of the transferor to effect and complete the title 
in the transferee: 

" Transfer" — See and compare 13 & 14 Vict. c. 60, Section 2, and 15 & 16 Vict, 
c. 56, Section 6. 

The expression "trust" does not include the duties "Trust" 
incident to an estate conveyed by way of mortgage; "Trustee." 
but, with this exception, the expressions "trust" 
and " trustee " include implied and constructive 
trusts, and cases where the trustee has a beneficial 
interest in the trust property, and the duties 
incident to the office of personal representative of 
a deceased person. 
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** Trust" and ^* Trustee." — The expression "Trustee" has, for the pnrposes 
of the Act, three meanings assigned to it : viz. — 

1. An Express Trustee. 

2. Personal Bepresentative : being — 

(a) An Administrator. 
(6) An Execntor. 

3. A Constructive or Implied Trustee. 

These meanings are not rendered inapplicable merely by reason of the 
trustee having "a beneficial interest in the trust property. But the words do 
not include the duties incident to an estate conveyed by way of mortgage. 
In re Osbom's Mortgage Trusts (L. R., 12 Eq. 392) a mortgage of realty was 
made to two persons, one of whom ' afterwards went abroad. Upon a sale 
of the mortgaged property by the mortgagor so much of the purchase money 
as was payable to the mortgagees was invested in their joint names. The 
Court held it had no jurisdiction to make an order vesting in the purchaser 
the estate of the absent mortgagee. Lord Romilly said there were possibly two 
cases in which the Court might have authority under this Section (Section 10 
of The Trustee Act, 1860, now replaced by Sections 26 and 32 of this Act) 
to appoint a person to convey the estate of a mortgagee who has been paid off. 
One is where the advance has been made out of trust funds, and a new trustee 
has been appointed in consequence of one of the former trustees being resident 
out of the jurisdiction. Another case is where two persons advance distinct 
sums out of their own moneys to make up one single sum : then if each were 
paid off and gave a receipt in full for all that was due to him, it might 
amount to a declaration that he was merely a trustee of the legal estate, and 
the Court might possibly make an order. 

The case of re Walker's Mortgage Trusts (3 Ch. D. 208) was such a case as 
that contemplated in the first of the instances referred to by Lord Romilly in 
the above case. Re Underwood (3 K. & J. 746) is another case of a mortgage 
security being held by reason of its terms to create a trust. Locking v. Parker 
(8 Ch. 30) is the leading authority for the proposition that a mortgage even 
in the form of a trust for sale does not make the mortgagee a trustee in the 
ordinary sense for the mortgagor, though he may, after a sale, become trustee 
for him of the surplus proceeds of sale after paying off the incumbrances. 

Trustees, whether express, constructive, or implied, and executors and 
administrators, when acting in the duties incident to the office of personal 
representatives of a deceased person, will accordingly have the powers and be 
entitled to the protection afforded by the Act. But the Court has no power 
to appoint persons to act as executors (re Moore, 21 Ch. D. 778, and re Willey, 
W. N. [1890] 1), though where the duties of executors as such are at an end, 
trustees may be appointed to carry on the trusts (Eaton v. Davies, W. N. 
[1894] 32).' 

" Duties incident to the office of personal representative of a deceased person." 
— See note to Section 22, supray p. 83, and note to Section 23, supra^ p. 86. 
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What may be the exact meaning of "a trustee whose trust arises hy 
construction or implication of law** is open to mnch judicial interpretation. 
Trusts are divided by Lewin (*' Lewin on Trusts," 9th edition, p. viii.) as 
follows : — 

1. Trusts by Act of a Party. 

2. Trusts by Operation of Law. 

As to 1. — Trusts by Act of a Party are subdivided into — 

(i.) Express Trusts, 
(ii.) Implied Trusts. 

Express Trusts are further subdivided into — 

(a) Executed Trusts. 

(b) Executory Trusts. 

Executory Trusts again are divided into — 

(i.) Trusts in Marriage Articles, 
(ii.) Trusts in WiUs. 

As to 2. — Trusts by Operation of Law are subdivided into — 
(i.) Resulting Trusts, 
(ii.) Constructive Trusts. 

Resulting Trusts again are subdivided thus: — 

(a) Legal Interest, but not the Equitable — 

Disposed of — 

(i.) By presumption of law. 
(ii.) By force of words. 

(b) Upon purchases in the names of third persons — 

(i.) In the name of a stranger, 
(ii.) In the name of a child. 

The learned writer elsewhere defines an Implied Trust as " one declared hy a 
party not directly hut only hy implication" while Trusts by Operation of Law 
" are stich as are not declared hy a party at allj either directly or indirectly y hut 
residtfrom the effect of a rule of equity " ; and divides them into — (1) Resulting 
Trusts, as when an estate is devised to A. and his heirs upon trust to sell and pay 
the testator's debts, in which case the surplus of the beneficial interest is a 
resulting trust in favour of the testator's heir; and (2) Constructive Trusts, which 
are trusts the Court elicits by a construction put upon certain acts of parties, as 
when a tenant for life of leaseholds renews the lease on his own account, in 
which case the law gives the benefit of the renewed lease to those who were 
interested in the old lease. It seems clear, therefore, that if this division is 
adopted by the Courts, the Act will apply, amongst other cases, to the following 
constructive trusts : namely — Where a person holds property on a precatory trust ; 
where a person agrees for valuable consideration to settle or sell a specific estate : 

M 
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where property, whether real (Dyer v. Dyer, White & Tudor's L. C. 203) or 
personal (Elrand v. Dyer, 2 Ch. Ca. 36), has been conveyed to others than, 
or jointly with, the person who has paid the purchase- money. The actual 
operation of the Act in some of these cases will, however, be insignificant. 
The following cases throw some light on the question :— 

1. In re Angelo (5 De G. & Sm. 278) the vendor of shares in a joint stock 
bank has, after the contract, been held a trustee; and see also Gardner 
V. Cowles (3 Ch. D. 304), re Pindlay (32 Ch. D. 221 and 641), re Bradshaw 
(2 De G. M. & G. 900), re Wood (3 De G. P. & J. 125), and re Davis's 
Trusts (L. R., 12 Eq. 214). 

2. In cases relating to real estate it would appear that a vendor or 
his representative cannot be declared a trustee, unless the right to specific 
performance has been settled by a decree, for the reason that there might 
always be a question whether the contract could be enforced by a suit for 
specific performance, and it would be extremely inconvenient to declare the 
vendor to be a trustee upon a petition on which that point could not be decided. 
If the purchase-money is paid to the vendor in his lifetime, he then becomes 
a trustee of the legal estate (re Wilkinson, 12 W. R. 522; re Jones, W. N. [1888] 
217 ; re Carpenter, Kay 418 ; re Colling, 32 Ch. D. 333 ; re Burt, 9 Hare 289 
re Taylor, W. N. [1866] 5; re Faulder, W. N. [1866] 83 ; re Lowry's Will, L. B., 
15 Eq. 78 ; Morgan v. Swansea Urban Sanitary Authority, 9 Ch. D. 582 ; re 
Badcock, 2 W. R. 386; Dewar v. Maitland, L. R., 2 Eq. 834; re Martin's Trusts, 
34 Ch. D. 619; re Pagani [1892], 1 Ch. 236). 

But Section 4 of The Conveyancing and Law of Property Act, 1881, render 
this of little importance, as by it the personal representative of a deceased 
vendor can complete if the contract was enforceable at the death of the vendor 
(Lysaght v. Edwards, 2 Ch. D. 506). 

3. The owner of copyholds covenanting to surrender, and declaring that 
in the meantime he will stand seized upon trast for the covenantee, is a trustee 
within the Act (re CoUingwood's Trusts, 6 W. R. 536 ; Steele v. Walter, 28 Beav. 
466 ; re Bradley's Settled Estate, 54 L. T., N. S. 43 ; re Wise, 5 De G. & Sm. 415 ;' 
and re Cuming, L. R., 5 Ch. 72). 

4. An assignee in bankruptcy {re Joyce's Estate, L. R., 2 Eq. 576). 

5. For the case of a mortgagee see re Crowe's Mortgage (L. R., 13 Eq. 26), 
and London and County Banking Co. v. Goddard (66 L. J., Ch. 261). 

Repeal. 51. The Acts mentioned in the Schedule to this Act 

are hereby repealed, except as to Scotland, to the extent 
mentioned in the third column of that Schedule. 

Section 51. — See Appendix I., showing the Enactments repealed and the 
corresponding Sections of The Trustee Act, 1893, and Appendix II., showing 
the Sections of The Trustee Act, 1893, and the Sections to which they 
correspond in the repealed Acts. 
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Section 38 of The Interpretation Act, 1889 (52 & 53 Vict. c. 63), is as 
follows : — " Where this Act or any Act passed after the commencement of this 
Act repeals and re-enacts, with or without modification, any provisions of a 
former Act, references in any other Act to the provisions so repealed shall, 
nnless the contrary intention appears, be construed as references to the 
provisions so re-enacted" (see note to Section 46). 

S2. This Act does not extend to Scotland. Extent of 

Act. 
Section 52. — The Act applies to Ireland, bat in several particnlars was 
imperfect in its application to that country, and had to be amended by The 
Trustee Act, 1893, Amendment Act, 1894 (see p. 167, infra). 

58. This Act may be cited as The Trustee Act, 1893. short title. 

Section 53. — By The Interpretation Act, 1889, Section 35 (1), it is enacted : 
" In any Act, instrument, or document, an Act may be cited by reference to the 
short title, if any, of the Act, either with or without a reference to the chapter, 
or by reference to the regnal year in which the Act was passed, and where 
there are more Statutes or Sessions than one in the same regnal year, by 
reference to the Statute or the Session, as the case may require, and where 
there are more chapters than one, by reference to the chapter, and any enact- 
ment may be cited by reference to the Section or Sub-section of the Act in 
-which the enactment is contained." 

54, This Act shall come into operation on the First Commence 
day of January, One thousand eight hundred and ninety-four. 



ment. 



Section 54. — This Section must, of course, be read subject to the express 
declaration in certain of the Sections that the Act applies to deeds, trans- 
. actions, &c., which have taken place before the passing of it. 

The following is a list of the Sections which alter the date so fixed : — 

By Section 4, Sections 1 to 3 inclusive, relating to investments, are to 
apply as well to trusts created before as to trusts created after the passing of 
this Act. 

By Section 5 a trustee " shall he deemed to have always had power to invest " 
as therein mentioned. 

The following Sub-sections also alter the date : — Section 8 (4), Section 9 (2), 
Section 10 (6), Section 11 (4), Section 12 (5), Section 13 (3), Section 14 (4), 
Section 17 (4), Section 18 (3), Section 19 (3), Section 20 (2), Section 21 (4), 
Section 22 (2), Section 45 (2), and Section 47 (3). 

As a general rule an Act of Parliament comes into effect at the beginning 
of the day on which it received the Royal Assent, unless there are words (as in 
the Sections above mentioned of The Trustee Act, 1893) expressly postponing 
that commencement. 
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SCHEDULE. 



Session and Chapter. 



36 Geo. 111. c. 52 



9 & 10 Vict. e. 101 



10 & 11 Vict. c. 32 



10 & 11 Vict. c. 96 - 



11 & 12 Vict. c. 68 



12 & 13 Vict. c. 74 



13 & 14 Vict. c. 60 - 



Title or Short Title. 



The Legacy Duty Act, 
1796. 



The Public Money 
Drainage Act, 1846. 

The Landed Property 
Improvement (Ireland) 
Act, 1847. 

An Act for better secur- 
ing trust funds, and for 
the relief of trustees. 

An Act for extending to 
Ireland an Act passed 
in the last Session of 
Parliament, entitled 
"An Act for better 
" securing trust funds, 
"and for the relief of 
** trustees." 

An Act for the further 
relief of trustees. 

The Trustee Act, 1860 - 



Extent of Repeal. 



Section thirty-two. 



Section thirty-seven. 



Section fifty-three. 



The whole Act. 



The whole Act. 



The whole Act. 



Sections seven to nineteen, 
twenty-two to twenty-five, 
twenty-nine, thirty-two to 
thirty-six, forty-six, forty- 
seven, forty-nine, fifty-four, 
and fifty-five; also the re- 
sidue of the Act except so 
far as relates to the Court 
exercising jurisdiction 
lunacy in Ireland. 



in 



1 
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Session and Chapter. 



15 & 16 Vict. o. 55 



17 & 18 Vict. c. 82 



18 & 19 Vict. c. 91 



20 & 21 Vict. c. 60 



22 <fe 23 Vict. c. 35 



23 & 24 Vict. c. 38 



25 & 26 Vict. c. 108 



26 A 27 Vict. c. 73 



27A28 Vict. c. 114 



28 A 29 Vict. c. 78 



31 A 32 Vict. c. 40 



33 A 34 Vict. c. 71 



Title or Short Title. 



The Trustee Act, 1852 . 



The Court of Chancery 
of Lancaster Act, 1854. 

The Merchant Shipping 
Act Amendment Act, 
1855. 



The Irish Bankrupt and 
Insolvent Act, 1857. 



The Law of Property 
Amendment Act, 1859. 

The Law of Property 
Amendment Act, 1860. 

An Act to confirm cer- 
tain sales, exchanges, 
partitions, and enfran- 
chisements hy trustees 
and others. 



An Act to give further 
facilities to the holders 
of Indian stock. 



The Improvement of 
Land Act, 1864.. 



The Mortgage Deben- 
ture Act, 1865. 

The Partition Act, 1868. 

The National Debt Act, 
1870. 



Extent of Repeal. 



Sections one to five, eight, 
and nine; also the residue 
of the Act except so far as 
relates to the Court exer- 
cising jurisdiction in lunacy 
in Ireland. 

Section eleven. 



Section ten, except so far as 
relates to the Court exer- 
cising jurisdiction in lunacy 
in Ireland. 

Section three hundred and 
twenty-two. 

Sections twenty-six, thirty, 
and thirty-one. 

Section nine. 



The whole Act. 



Section four. 



Section sixty, so far as it 
relates to trustees; and 
Section sixty-one. 

Section forty. 



Section seven. 



Section twenty-nine. 
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Session and Chapter. 



34 & 35 Vict. c. 27 



37 & 38 Vict. c. 78 



38 & 39 Vict. c. 83 



40 & 41 Vict. c. 59 



43 & 44 Vict. c. 8 



44 & 45 Vict. c. 41 



45 & 46 Vict. c. 39 



46 A 47 Vict. c. 52 



51 & 52 Vict. c. 59 



52 & 53 Vict. c. 32 



52 A 53 Vict. c. 47 



53 & 54 Vict. c. 5 



53 & 54 Vict. c. 69 



55 & 56 Vict. c. 13 



Title or Short Title. 



The Debenture Stock 
Act, 1871. 

The Vendor and Pur- 
chaser Act, 1874. 

The Local Loans Act, 
1875. 



The Colonial Stock Act, 
1877. 



The Isle of Man Loans 
Act, 1880. 

The Conveyancing and 
Law of Property Act, 
1881. 

The Conveyancing Act, 
Act, 1882. 



The Bankruptcv Act, 
1883. 



The Trustee Act, 1888 



The Trust Investment 
Act, 1889. 

The Palatine Court of 
Durham Act, 1889. 

The Lunacy Act, 1890. 



The Settled Land Act, 
1890. 



The Conveyancing and 
Law of . Property Act, 
1892. 



Extent of Repeal. 



The whole Act. 



Sections three and six. 



Sections twenty-one and 
twenty-seven. 

Section twelve. 



Section seven, so far as it 
relates to trustees. 



Sections thirty -one to thirty- 
eight. 



Section five. 



Section one hundred and 
forty-seven. 

The whole Act, except Sec- 
tions one and eight. 

The whole Act, except Sec- 
tions one and seven. 

Section eight. 



Section one hundred and 
forty. 

Section seventeen. 



Section six. 



THE TRUSTEE ACT, 1893, AMENDMENT ACT, 1894, 

(57 & 58 Vict., Chapter 10.) 
An Act to Amend The Trustee Act, 1898. [18th June, 1894. 



BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : — 

1. In Section 30 of The Trustee Act, 1898, the words Amend- 

ment of 

"as heir, or under the Will of a deceased person for 56&57Vict. 
payment of whose debts the judgment was given or order 
made," shall be repealed. 

2. The powers conferred on the High Coui*t in England ?*j®Y^°ri 
by Section 41 of The Trustee Act, 1893, to make vesting: of 66 & 67 

Vict. c. 63 

orders as to all land and personal estate in Her Majesty's s. 4i*. 
dominions, except Scotland, are hereby also given to and 
may be exercised by the High Court in Ireland. 

3. In Section 44 of The Trustee Act, 1893, after the Amend- 

ment of 

word "trustee," in the first two places where it occurs, 56&67Vict. 
shall be inserted the words *' or other person." 

4. A trustee shall not be liable for breach of trust, i^iabrnty of 
by reason only of his continuing to hold an investment case of 
which has ceased to be an investment authorised by the char^terof 
instrument of trust or by the general law. investment. 

8. This Act may be cited as The Trustee Act, 1893, short title. 
Amendment Act, 1894. 

Sections 1, 2, and 3 of this Act are referred to nnder the appropriate 
Sections of The Trustee Act, 1893. 
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Section 4.— In re Chapman, Cocks v. Chapman ([1896] 1 Ch. 323), decides 
that Section 4 of the above Act has no retrospective operation so as to 
exempt the trustees of a Will from liability for a breach of trust committed 
before the passing of the Act (the 18th of June, 1894) in retaining an investment 
of their testator not authorised by the Will or by the general law. 

In that case testator directed the trust moneys -under his Will to be 
invested upon "good real or Government security." His residuary estate 
consisted of mortgages on land. Owing to agricultural depression the trustees 
decided not to call in the mortgages, and the question raised was whether 
they were liable for any breach of trust by reason of their having continued to 
hold the outstanding mortgage securities as investments. The testator's death 
occurred in 1880. The question was raised by summons on the 7th of August, 
1893, the Chief Clerk's certificate being made on the 3rd of July, 1895, after 
the passing of the above Act. 

Kekewich, J., considered that the investments ought to have been called in 
by July, 1881, twelve months from the testator's death, and decided that, on 
the principle laid down by Lord Hatherley, in Pardo r. Bingham (L. R., 
4 Ch. 735), **that except there be a clear indication either from the subject- 
matter or from the wording of a statute " a statute is not to be constiTued 
retrospectively, the Section was not retrospective, and that the trustees 
therefore could not be relieved under it from the breach of trust for which 
they were liable when it came into effect. In the judgment in this case it 
is pointed out that the Section differs materially in language from that 
of Sub-section 3 of Section 8 of the Act of 1888 and Sections 8 and 9 of the 
Act of 1893, as it uses the word " liable " instead of the word " chargeable." 

Incidentally the case also decides that an originating summons may be an 
"action or proceeding against a trustee" within the meaning of Sub-section 1 (a) 
and (b) of Section 8 of The Trustee Act, 1888 (see note to Section 1 of 
The Trustee Act, 1893, supra, p. 30). 

The case of re Roth, Goldberger v. Roth (W. N. [1896] 16, No. 15), is an 
authority that a power in a Will to postpone the conversion of securities 
directed to be sold does not authorise postponement for a definite time, and 
not to be vested in a majority of trustees. 

In re Smith, Arnold t\ Smith ([1896] 1 Ch. 171), it was held that a power 
to postpone the sale of all or any part of a residue devised and bequeathed 
on trust to sell, and particularly to sell his business of a pawnbroker with 
all convenient speed, does not give power to carry on the business for an 
indefinite time. 



THE JUDICIAL TRUSTEES ACT, 1896. 

(59 & 60 Vict., Chafer 35.) 

An Act to proYide for the Appointment of Judicial Trustees 
and otherwise to ' Amend the Law respecting the 
Administration of Trusts and the Liability of Trustees. 

[14th August, 1896. 

BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows : — 

1. (1) Where application is made to the Court by or Power of 
on behalf of the person creating -or intending to create a application 
trust, or by or on behalf of a trustee or beneficiary, the judicial 
Court may, in its discretion, appoint a person (in this Act ™^ ^* 
called a judicial tmstee) to be a trustee of that trust, 
either jointly with any other person or as sole trustee, 
and, if sufficient cause is shown, in place of all or any 
existing trustees. 

(2) The administration of the property of a deceased 
person, whether a testator or intestate, shall be a trust, 
and the executor or administrator a trustee, within the 
meaning of this Act. 

(3) Any fit and proper pei'son nominated for the 
purpose in the application may be appointed a judicial 
trustee, and, in the absence of such nomination, or if the 
Court is not satisfied of the fitness of a person so nominated, 
an official of the CouH may be appointed, and in any 
case a judicial trustee shall be subject to the control and 
supervision of the Court as an officer thereof. 

(4) The Court may, either on request or without request, 
give to a judicial trustee any general or special directions 
in regard to the trust or the administration thereof. 
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(5) There may be paid to a judicial trustee out of the 
trust property such remuneration, not exceeding the prescribed 
limits, as the Court may assign in each case, subject to any 
Rules under this Act respecting the application of such 
remuneration where the judicial tmstee is an official of 
the Court, and the remuneration so assigned to any judicial 
trustee shall, save as the Court may for special reasons 
otherwise order, cover all his work and personal outlay. 

(6) Once in eveiT year the accounts of every trust of 
which a judicial trustee has been appointed shall be audited, 
and a report thereon made to the Court by the prescribed 
persons, and, in any case where the Court shall so direct, 
an inquiry into the administration by a judicial trustee 
of any trust, or into any dealing or transaction of a judicial 
trustee, shall be made in the prescribed manner. 

Section 1. — This Section introduces into English law for the first time 
a judicial tmstee for private trust funds. The appointment is to be made by 
" the Court." By Section 2 " the Court " having jurisdiction in such matters is to 
be the High Court, which, for the purposes of this Act, is the Chancery Division 
of the High Court, the Palatine Court, and any County Court to the Judge of 
which jurisdiction is assigned under Sub-section 1 (6) of Section 4 of the Act 
(see Rules 2, 30, and 31, Appendix IV., Part C, infra). The Rules prescribe 
the form of application (see Rule 2 et seg., Appendix IV., Part C, infra) : — 

(a) If not made in a pending cause or matter, it is to be made by 
originating summons. 

(h) If made in a pending cause or matter, it is to be made as part of 
the relief claimed, or by summons in the cause or matter. 

An official of the Court cannot be appointed or act as judicial trustee for any 
persons in their capacity as members or debenture holders of or being in any 
other relation to any incorporated or unincorporated company or any club 
(see Rule 26, Appendix IV., Part C, infra). 

Suh -section 1. — The applicant may be — 

(1) The person (a) who has created the trust, or (h) intends so to 
create one. 

(2) Any trustee of a trust already created. 

(3) Any beneficiary under an existing trust. 

The Act does not apply to any charity, whether subject to or exempted 
from The Charitable Trusts Acts, 1853 to 1894 (see Section 6, Sub-section 2). 
The jurisdiction is discretionary, not ex dehito justitiae. 
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Application may be made to have a judicial trustee appointed, either — 

(i.) As sole trustee. 

(ii.) Jointly with any other person (who presumably may be a 
continuing trustee). 

(iii.) In place of existing trustees, or any of them. 

But in this last-mentioned case "sufl&cient cause" must be shown. A 
"sufficient cause" will probably be held to be such a cause as is now 
necessary to enable the Court to remove a trustee of a trust. 

Sub-section 2. — ^An executor or administrator is a trustee within the 
meaning of the Act; and the administration of the property of a deceased 
person is a trust. So, apparently, after an executor or administrator is constituted, 
it would be possible to have a " judicial trustee " appointed to administer the 
estate. The Bules (No. 25) provide that any person who is an executor or 
administrator may be appointed a judicial executor or administrator for the 
purpose of the collection and distribution of the estate of a deceased person 
in the same manner and subject to the same provisions as a person may be 
appointed a judicial trustee of a trust. 

Sub-section 3. — " Any fit and proper person." — See as to the meaning of 
these words the notes to Sections 10 and 25 of The Trustee Act, 1893, and 
also Rule 5 of the Rules issued under this Act, Appendix IV., Part C. 

The Court may appoint either the person nominated or an official of 
the Court. In either case the judicial trustee is subject to the control and 
supervision of the Court. 

By the Rules issued under the Act it is provided that the Court shall 
not be precluded by any existing practice as to the appointment of trustees 
from appointing any person to be a judicial trustee by reason of that person 
being a beneficiary, or relation or husband or wife of a beneficiary, or a solicitor 
to the trust or to the trustee or any beneficiary, or a married woman, or 
standing in any special position with regard to the trust. A person may be 
appointed a judicial trustee of a trust even if he is already a trustee of 
the trust (see Rule 5, Appendix IV., Part C). 

Where an official of the Court is appointed judicial trustee, the official 
solicitor of the Court is to be so appointed, unless for special reasons the Court 
directs that some other official of the Court shall be so appointed (Rule 7). 

Sub-section 4. — The Court, in addition to appointing a judicial trustee, 
may give any general or special directions in regard to the trust or the 
administration thereof. It can do this of its own mere motion, or on request 
by the applicant or any party to the application. This power would apparently 
enable the Court on appointing a judicial trustee to decide any question of 
administration which may have arisen in connection with the trust. It also 
enables the Court to lay down general or special instructions for administering 
the trust irrespective of whether any question of difficulty has arisen or not. 

The Rules provide in a comprehensive way for the administration of a 
trust by a judicial trustee and for the account and audit of the funds. The 
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direction of the Conrt can be obtained at any time by a judicial trustee as 
to the way he is to act in the administration of the trust (see Rules 12 and 28). 

Sub-section 5. — This is a comprehensive Sub-section permitting payment 
for his services . being made to a judicial trustee. The amount of the 
remuneration is not to exceed " the prescribed limits." *' Prescribed " by 
Section 5 means prescribed by the Rules under the . Act. For the " limits " 
which have been so prescribed see Rules 17 to 19, Appendix IV., Part C. 

The remuneration must include all work done and personal outlay. 1?he 
principle of payment to a private trustee for his services was 'not unknown 
to the law as it stood previous to this Act. The creator of a trust could, if 
he thought fit, authorise the payment of remuneration ; and the Court itself 
will under certain circumstances permit or even order it (see in re Freeman's 
Trusts, 37 Ch. D. 148, and Marshall v. Holloway, 2 Sw. 432, at p. 453). 

Subsection 6. — The audit here provided for would apply to trusts of which 

one only of the trustees is a judicial trustee, as well as to cases where there 

is more than one judicial trustee. 

A report has also to be made by "the prescribed persons." 

Ample control is retained over the judicial trustee, as the Court can, 

under this Section, direct an inquiry into the administration of the trust, or 

into any dealing, or transaction of the judicial trustee. 

Court to 2. The jurisdiction of the Court under this Act may 

jurisdiction, be exercised by the High Court, and as respects trusts 
within its jurisdiction by a Palatine Court, and (subject 
to the prescribed definition of the jurisdiction) by any 
County Court Judge to whom such jurisdiction may be 
assigned under this Act. 

Section 2. — The Courts having jurisdiction under this Act are the High Court, 
the Palatine Courts of Lancaster and Durham, and any County Court to which 
jurisdiction is given by the Rules under the Act (seie infra. Section 4, Sub- 
section 6; see also Rules 29, 30, and 31, Appendix IV., Part C). 

Jurisdiction 3. (1) If it appears to the Court that a trustee, whether 
ca^s'o?^'^ appointed under this Act or not, is or may be personally 
trufft'*^"^ liable for any breach of tmst, whether the transaction 
alleged to be a breach of tmst occurred before or after the 
passing of this Act, but has acted honestly and reasonably* 
and ought fairly to be excused for the breach of trust and 
for omitting to obtain the directions of the Court in 
the matter in which he committed such breach, then 
the Court may relieve the trustee either wholly or partly 
from personal liability for the same. 

(2) This Section shall come into operation at the 
passing of this Act, 
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Section 3. — This Section introdnces a novel principle into the Law of 
Trusts. It is fonnded on the report of the Select Committee of the House 
of Commons which sat in 1895, and (inter alia) made the following remarks 
on the question of relief of trustees : — " In a recent decision in the House 
of Lords, Speight v. Gaunt, a step was taken in the direction of alleviating 
the position of a trustee, and the overwhelming weight of opinion among the 
witnesses who gave evidence before your Committee was in favour of a still 
farther alleviation. Your Committee recommend that the Court be empowered 
to relieve any. trustee from personal liability when satisfied that he has acted 
honestly and reasonably with the intention of carrying out the terms of the 
trust, and ought fairly to be excused for having acted without the direction of 
the Court." 

Speight V. Gaunt (9 App. Cas. 1) simply decided that a trustee was justified 
in following the ordinary course of business when investing trust moneys, and 
that he consequently was not liable for a loss incurred - by the dishonesty of an 
agent properly employed. The Section of this Act goes a step further, and permits 
the Court to wholly or partially relieve a trustee who has acted honestly and 
reasonably, even though not in accordance with ordinary business caution, or 
according to the usual routine. 

Sub-section 1. — It will be seen that this Section has adopted the very words 
of the Committee's report, " honestly and reasonably." Two defences will 
therefore be open to a trustee charged with breach of trust (in addition of course 
to the defence that the act complained of is in fact not a breach of trust) : — 

(i.) That the liability is barred by the Statute of Limitations. 

(ii.) That he has acted honestly and reasonably, and ought fairly to 
be excused for the breach. 

It will be noticed that the defence is available by any trustee, whether 
appointed under this Act or not, and that the protection afforded applies whether 
the breach was committed before or after the passing of the Act (see as to 
mode of raising this defence re Stuart, Smith v, Stuart, W. N. [1897] 73, No. 9). 

The onus will doubtless be on the trustee to substantiate the following 
allegations to shield him from liability: — 

(i.) That he has acted honestly and reasonably.* 

(ii.) That he ought fairly to be excused — 

(a) For the breach of trust ; and 

(&) For omitting to obtain the directions of the Court in the matter 
in which he committed such breach. 

The condition which seems to be implied in the words " for omitting to obtain 
the directions of the Court " is somewhat ambiguous. The transaction whicH, 
in any case of a trustee's liability, is alleged as the breach cannot be any more 

* The onoB of proving this clearly lies with the trustee, and the requirements of Section 8 
of The Trustee Act, 1893, constitute, where the breach consists in investing on insufficient 
secnrities, a standard by which reasonable conduct is to be judged, although non-compliance 
with these requirements is not necessarily a fatal obstacle to an application for relief 
(re Stuart, Smith v. Stuart, W. N. [1887J 84, No. 4). 
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or even less a breach whether the Court be applied to or not. If it were a 
breach he ought not to have committed it. The words would seem to suggest 
that where a trustee is contemplating, either ca? mero motu or on the request 
or at the instigation of a beneficiary, a breach of trust, he may hold the matter 
in suspense, and say " we will get the opinion of the Court." If this be so the 
resort to the Court will be more frequent than hitherto. Probably this is 
the meaning, for earlier in the Section occur the words "is or may be personally 
liable," suggesting that a trustee may get plenary or partial absolution in 
anticipation as it were. Judicial comment will, however, be freely made on 
this Section, so that its meaning will become tolerably clear. 

The power of relief given to the Court is wholly discretionary : " the Court 
may relieve the trustee either wholly or partly." 

Subsection 2. — This Section came into operation on the 14th of August, 1896. 
In re Turner, Barker v. Ivimey ([1897] 1 Ch. 536), Byrne, J., held that the power 
to relieve a trustee from personal liability for a breach of trust, where he has 
acted honestly and reasonably, given by the above Section is meant to be 
acted on freely and fairly in the exercise of judicial discretion; but the 
Court must, before exercising the power, be satisfied by sufficient evidence 
that the trustee acted reaaonahly as well as honestly. No general rules or 
principles can be laid down as those to be acted upon in carrying out the 
Section ; each case depends on its own circumstances (re Stuart, Smith 
V. Stuart, W. N. [1897] 84, No. 4). 

The action was brought by the tenant for life and remainderman of a 
trust fund against the surviving trustee and the personal representatives of 
a deceased trustee to replace a trust fund which had been lost. The two 
trustees appointed by the testatrix were a solicitor and a linendraper. They 
invested the trust money on a mortgage, which was an improper investment, 
both as to its nature and as to its value, and the Court refused to excuse 
the linendraper as it was not satisfied that he had acted with the care which 
he would probably have taken if the money had been his own, but found he 
had relied on the solicitor. The Court, following Lockhart v. Reilly ([1856] 
25 L. J., Ch. 697), ordered the solicitor to indemnify his oo- trustee from the 
loss resulting from his negligence. 

Where one of two trustees allowed his co-trustee, a solicitor, to pay part of the 
trust funds into his partnership account at a bank, who established a claim on the 
fund for moneys overdrawn by the firm, this conduct was held hot " reasonable " 
within the meaning of the Act (Wynne v. Tempest, W. N. [1897] 43, No. 14; see 
also S. C. [1897] 1 Ch. 110, and re Stuart, Smith v. Stuart, W. N. [1897] 73, 
No. 9, for mode of raising defence). 

R^es. 4. (1) Rules may be made for carrying into effect this 

Act, and especially — 

(1) For requiring judicial trustees, who are not oflScials 
of the Court, to give security for the due applica- 
tion of any trust property under their control: 
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(2) Respecting the safety of the trust property, and 
the custody thei'eof : 

(3) Respecting the i*eniuneration of judicial trustees 
and for fixing and regulating the fees to be taken 
under this Act so as to cover the expenses of the 
administration of this Act, and respecting the 
payment of such remuneration and fees out of the 
trust property, and, whei'e the judicial trustee is 
an official of the Court, respecting the application 
of the remuneration and fees payable to him : 

(4) For dispensing with formal proof of facts in 
proper cases : 

(5) For facilitating the discharge by the Court of 
administrative duties under this Act without 
judicial proceedings, and otherwise regulating 
procedure under this Act and making it simple 
and inexpensive : 

(6) For assigning jurisdiction under this Act to County 
Court judges and defining such jurisdiction: 

(7) Respecting the suspension or removal of any 
judicial trustee, and the succession of another 
person to the office of any judicial trustee who 
may cease to hold office, and the vesting in such 
person of any trust property : 

(8) Respecting the classes of trusts in which officials 
of the Coui't are not to be judicial trustees, or 
are to be so temporarily or conditionally : 

(9) Respecting the procedure to be followed where the 
judicial trustee is executor or administrator: 

(10) For preventing the employment by judicial 
trustees of other persons at the expense of the 
trust, except in cases of strict necessity : 

(11) For the filing and auditing of the accounts of 
any trust of which a judicial trustee has been 
appointed. 
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(2) The Rules under this Act may be made by the Lord 
Chancellor, subject to the consent of the Treasury in 
matters relating to fees and to salaries and numbers of 
officers, and to the consent of the authority for making 

44 4 46 Vict, orders under The Solicitors Remuneration Act, 1881, in 

c 44 

matters i^elating to the remuneration of solicitors. The 
Rules shall be laid before Parliament and have the same 
force as if enacted in this Act, provided that if, within 
thirty days after such Rules have been laid before either 
House of Parliament during which that House has sat, tte 
House presents to Her Majesty an address against such 
Rules or any of them, such Rules or the Rule specified in 
the address shall thenceforward be of no effect. 

Section 4s. — For the Rules issued hereunder see tn/ra, Appendix IV., Part C. 

Deflnitiona. 6. In this Act — 

The expression " official of the Court " means the 
holder of such paid office in or connected with 
the Court as may be prescribed. 

The expression "prescribed" means presciibed by 
Rules under this Act. 

Section 5.-^The expression "official of the Court" occurs in Sub-sections 3 
and 5 of Section 1, and also in Sub-section 1 (1), (3), and (8) of Section 4. 

Short titie, 6. (1) This Act may be cited as The Judicial Trustees 

and com- Act, 1896. 
mencement 

^^^<^^- (2) This Act shall not extend to any charity, whether 

subject to or exempted from The Charitable Trusts Acts, 
1853 to 1894. 

(3) This Act shall not extend to Scotland or Ireland. 

(4) This Act, except as by this Act otherwise provided, 
shall come into operation on the First day of May, One 
thousand eight hundred and ninety-seven. 

Section 6, Sub-section 3. — ^Why Irish trustees should be exempted from 
this Act is not clear. 

Sub-section 4. — Section 3 (as to a trustee being excused if he has acted 
honestly and reasonably) came into operation on the 14th of August, 1896. 
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APPENDIX I. 



TABLE SHOWING THE ENACTMENTS REPEALED BY 

AND THE CORRESPONDING SECTIONS OF 

THE TRUSTEE ACT, 1893. 

Note. — Where a whole Act is, or all the Sections of an Act remaining 
nnrepealed are, repealed, the words " the whole Act " are inserted in the first 
colnmn of this Table. For the titles of these Acts see the Schedule to 
The Trustee Act, 1893, pp. 164 to 166, supra. 



Enactments Repealed. 



36 Geo. III., c. 52, s. 32 
(E.) 

9 & 10 Vict. c. 101, s. 37 

(E.*) - - . 

10 A 11 Vict. c. 32, 
8. 53 (I.) 

10 & 11 Vict. c. 96, 
ss. 1, 2 (E.) - 

[The whole Act] 

s. 3 
s. 4 
s. 5 

8. 6 

11 & 12 Vict. c. 68 (I.) 
[The whole Act.] 

12 & 13 Vict. c. 74, 8. 1 
(E.) • 

[The whole Act] s. 2 



Subject Matter. 



Payment into court. 



Power to invest subject to 
drainage, rent-charge. 

Ditto. 



Payment into court. 



Extending Trustee Relief 
Act to Ireland. 

Payment into court. 

Act may be amended &c. 



Corresponding Sections of 

The Trustee Act, 1893, 

and Remarks. 



Section 42. 



Section 6. 



Section 6. 



Section 42. 



Already repealed. See 
Revised Statutes. 



Sections 42 and 49. 



Sections 42 and 49. 

Spent and repealed. Stat. 
Law Rev. 1875. 



* Repealed as to Ireland by 10 & 11 Vict. c. 32, b. 1. 
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Enactments BApeatod. 



13 k 14 Yict. c. 60, s. 1 

B. 2 
8. 3 
8. 4 
8. 5 

8.6 



8.7 
8.8 

8. 9 
8.10 
8. 11 
8.12 
8.13 
8. 14 
8. 15 
8. 16 

8. 17 
8.18 
8.19 



8.20 

8.21 



8.22 
8.23 

8.24 
8.25 
8.26 



8.27 

8.28 
8.29 



I 



Subject Matter. 



Bepealing claiise. 
Definitions. 

Vesting orders in lunacy. 



■>v 



Vesting orders in case of 
infant trustee or mort- 
gagee of land or con- 
tingent right in land. 

Orders as to estate or 

contingent right of 

trustee or heir of 
trustee. 

Order as to contingent 
rights of unborn persons. 

Vesting order in place of 
conveyance by heir or 
devisee of mortgagee. 

Power to appoint a person 
to convey or transfer. 

Jurisdiction in case of lands 
in Lancaster or Durham. 



Vesting orders as to stock 

Effect of order to transfer 
stock. 



Effect of order vesting 

legal right to sue for a 

chose in action. 
Effect of an order vesting 

copyhold lands. 
Order where decree is made 

for sale of real estate for 

payment of debts. 



Ckyrresponding Sections of 

The Trastee Act, 1883, 

and Remarks. 



Spent and repealed. Stat. 
Law Eev. 1875. 

Section 50. 

These Sections relate 
wholly to lunacy, and, 
being repealed, except 
as to Ireland, by The 
Lunacy Act, 1890, 
not affected by 
repealing clause of 
present Act. 

Sections 26, 28, 32. 



are 

the 
th6 



Sections 26 and 32. 



Section 27. 

Repealed by 15 & 16 Vict, 
c. 66, s. 2. 
Sections 29 and 32. 



Sections 33 and 35 (2). 

Extended by 17 A 18 Vict, 
c. 82, 8. 11, and 52 <& 53 
Vict. c. 47, 8. 8. Included 
in Section 46. 

Section 35 (1). 



This, as modified by 15 & 
16 Vict. c. 55, 8. 6, is 
dealt with by Section 35 
(3) and (4). 

Omitted as unnecessary. 



Section 34. 
Section 30. 
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Enactments Repealed. 



13Al4Vict. C.60, 8.30 

s. 31 

8,32 
s. 33 

8. 34 
8. 35 

8.36 

8. 37 

8. 38 
8. 39 
8. 40 



8. 41 



8. 42 
8. 43 
8. 44 

8. 45 

8. 46 
8. 47 

8. 48 



Subject Matter. 



Power of oonrt to declare 

partie8 to 8ait to be 

tni8tee8. 
Power to give directions 

as to exercise of right to 

stock &c. 
Power of court to appoint 

new trustees. 
New trustees to have same 

powers as if appointed by 

decree in a suit. 
Power to court to vest 

lands in new trustee. 
Power to court to vest 

right to call for transfer 

&c. in trustee. 
Old trustees not to be dis- 
charged from liability. 
Persons entitled to apply 

for vesting orders. 

^ 

) 

Powers to present petition, 

and as to evidence. 



What may be done upon 
petition. 



Courts may dismiss peti- 
tion with or without costs. 

Court may make an order 
in a cause. 

Order to be conclusive 
evidence of facts on which 
they are founded. 

Vesting orders as to 
charitable trusts. 
No escheat of trust estate, 
but only of beneficial 
interest. 

Money of infants and 
persons of unsound mind 
charged upon property 
may be paid into court by 
person by whom money 
is payable. 



{ 



Corresponding Sections of 

The Trustee Act, 1893, 

and Remarkis. 



Section 31. 



Section 35 (5). 



► Section 25 (1). 



Sections 26 and 32. 
Section 35 (1). 

Section 25 (2). 
Section 36. 

Repealed. Stat. Law. Rev. 
1875. 

This is procedure, and as 
to evidence by affidavit 
is provided for by Order 
XXXVIII., Rule 1 et seq. 

This is likewise proce- 
dure, and is already pro- 
vided for by Rules of 
Court, Order XXXIII., 
Rule 2, and Order LII., 
Rule 7. 

Likewise procedure. 

Likewise procedure. 
Section 40. 



Section 39. 
Section 48. 



Dealt with in general 
terms bv Section 42. 
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Corresponding SectioDS of 
The Trustee Act, 1883, 


Bnaotments Repealed. 


Subject Matter. 










and Remarks. 


13 & 14 Vict. c. 60, 8. 49 


Court may make decree 
abaeDce of a trustee. 


in 


* 

Section 43. 


8. 50 






Repealed. Stat. Law Rot. 










1875. 


8. 51 


Power to charge coata 
order on trust estate. 


of 


Section 38. 


8. 52 


Commiaaion concerning 


Refers to lunacy only, and 




lunatic. 




is subject to the same 
remarks as Sections 3 
to 6, supra^ p. 178. 


B. 53 


Court may poatpone order 


Procedure. 




until right established 


in 






a suit. 






a. 54 


Application of vesting 


Sections 41 and 52. 




orders to land out 


of 






England. 






a. 55 


Powers of Court 


of 


Omitted as unnecessary, 




Chancery in Ireland. 




having regard to s. 13 of 
The Interpretation Act, 
1889, which declares that 
the expression " High 
Court," when used with 
reference to Ireland, 
shall mean the High 
Court in Ireland (see 
also 8. 2 of The Trustee 
Act, 1893, Amendment 
Act, 1894). 


a. 56 


Extent of powers of Lord 


Refers to lunacy only, 




Chancellor in lunacy. 




and is subject to the same 
remarks as Sections 3 
to 6, supra, p. 178. 


8. 57 


Lunacy jurisdiction 


in 


Refers to the exercise of 




Ireland. 




lunacy jurisdiction in 
Ireland, and is therefore 
saved by the exception 








to the repealing Section 
contained in this Act. 


8. 58 
8. 59 


Short title. 








Repealed. StAt. Law Rev. 


8. 60 


) 


1875. 


15&16Vict. c. 55, 8. 1 


Vesting order consequen- 


Sections 30 and 32. 




tial on decree in suit 






8. 2 


Vesting order in case 


of 


Included in Sections 26 




refusal by trustee 


to 


and 32. 


0\ 


convey. 






8. 8 
8. 4 
8. 6 


/ Vesting orders as 
C stock &c. 


to 


Section 35 (1). 
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Enactmentfi Repealed. 



15 «k 16 Vict. c. 55, s. 6 

8." 7 
8. 8 



8. 9 



8.10 
8.11 



8. 12 
8.13 

17 & 18 Vict. c. 82, 8. 11 

18 & 19 Vict. c. 91, 8. 10 



20 & 21 Vict. c. 60, 
8. 322 (I.) 



22 & 23 Vict. c. 35, 

8.26 

8. 30 



8. 31 



23 & 24 Vict. c. 38, 8. 9 



Subject Matter. 



Effect of ye8tiiig order. 

Indemnity. 

Power to court to appoint 

new tra8tee in place of a 

convict. 
Power to conrt to appoint 

new trustee where there 

i8 no existing trustee. 
^ Orders and ji^isdiction 
) in lunacy. 



Act to be construed 88 part 
of Trustee Act, 1850. 
Stamp duty. 



Extension of powers to 
County Palatine of Lan- 
caster. 

Shares in ships to be 
treated as if they were 
stock for the purpose of 
a vesting order. 



Ireland. Power of court 
to appoint new trustee 
in place of bankrupt or 
insolvent. 

Trustees exonerated in 
respect of certain acts 
and payments. 

Trustees may apply to 
court for advice. 



Implied indemnity of 
trustees. 

Form of applying for 
advice of judge. 



Corresponding Sections of 

The Trafitee Act, 1883, 

and Remarks. 



Section 36 (3) and (4) and 
Section 50, " Transfer." 
Section 49. 



Included in Sections 25 
' (1) and 32. 



Refer to lunacy only 
(see remarks on Sec- 
tions 3 to 6 of 13 & 14 
Vict. c. 60, p. 178). 



Superseded by 54 & 66 
Vict. c. 39, 8. 62. 

Included in Section 46. 



Section 35 (6). The 
Lunacy Act, 1890, s. 341, 
definition of " Stock," 
preserves the effect of 
the Section as to vesting 
orders in lunacy made 
by the Court in England. 



Section 25 (1). 



Section 23. 



Unnecessary. Superseded 
by the recent practice as 
to originating summons 
(Order LV., Rule 3 et seq. 
and also Rules Supreme 
Court, Trustee Act, 1893). 

Section 24. 



Unnecessary. 
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Enactments Rpopealed. 



Subject Matter. 



25 A 26 Vict. o. 108, 
8. 1 (E.) [The whole 
Act.] 

8.2 



26 A 27 Vict. c. 73, s. 4 



27 & 28 Vict. c. 114, 
8. 60 



8. 61 



28 & 29 Vict. c. 78, 8. 40 



31 & 32 Vict. c. 40, 8. 7 



33 & 34 Vict. c. 71, s. 29 



34 & 35 Vict. c. 27, s. 1 
[The whole Act.] s. 2 

8.3 

37 & 38 Vict. c. 78, a. 3 



8. 6 



38&39Vict. C.83, 8.21 



Confirming certain aales. 



Trustees with sanction of 
the court may dispose of 
land and minerals 
separately. 

Trustees, unless authorised, 
not to apply for India 
stock certificate to bearer. 

Power to invest in land 
improvement charges. 



Power to invest subject 
to land improvement 
charges. 

Power to invest on mort- 
gages under Mortgage 
Debenture Act. 

Extending power of Sec- 
tion 30 of Trustee Act to 
partition suits. 

Trustees, unless autho- 
rised, not to apply for 
stock certificate to bearer. 

^ Power to invest in deben- 
) ture stock. 
Short title. 

Trustees, vendors, or pur- 
chasers may sell under 
conditions of Vendor and 
Purchaser Act, 1874. 

Married woman as bare 
trustee may convey. 

Trustees, unless authorised, 
not to apply for certi- 
ficates to bearer under 
Local Loans Act. 



Corresponding Sections' of 

The Trustee Act, 1893, 

and Remarks. 



Merely confirms past tran- 
sactions. Operation 
saved by Interpretation 
Act, 1889. 

Section 44. 



Section 7. 



Section 5 (1) (b). The 
Section applies not only 
to trustees, but to 
directors and other 
persons. It is therefore 
repealed only as to 
trustees. 

Section 6. 



Section 5 (5). 



Section 31. 



Section 7. 



Section a (2). 



Section 15. 



Section 16. 



Section 7. 



AND CORRESPONDING SECTIONS OF TRUSTEE ACT, 1893. 183 



Enactments Repealed. 



38 A 39 Vict, c.83,8. 27 



40 <& 41 Vict. c. 59, s. 12 



43 & 44 Vict. c. 8, s. 7 



44 & 45 Vict, c.41,8. 31 

8.32 
8. 33 

8. 34 
8. 35 

8.36 
8.37 

8.38 



45 <& 46 Vict. c. 39,8. 5 



46 A 47 Vict. c. 52, 
8. 147 (E.) 



51 & 52 Vict. c. 59, s. 1 



8.2 



8.3 



8.4 



8. 5 



Subject Matter. 



Oorresponding Sections of 

The Tmstee Act, 1803, 

and RemarkB. 



Power to inye8t in deben- 
tnre8 nnder Local Loans 
Act. 

Tmstees, unless authorised, 
not to apply for colonial 
stock certificates to 
bearer. 

Power to invest in Isle of 
Man Grovemment securi- 
ties. 



Power of appointing new 
trustees. 

Retirement of trustee. 

Powers of tmstee ap- 
pointed by court. 

Vesting of trust property. 

How power of sale may be 
exercised. 

Trustees' receipts. 

Power of executors and 
trustees to compound &c. 

Power exerciseable by sur- 
vivors of executors or 
trustees. 

Appointment of separate 
sets of trustees. 

Court may appoint new 
trustee in place of trustee 
who is bankrupt. 

Short title, extent, and 
definition. 

Receipt by banker or 
solicitor as agent. 

Depreciatory conditions of 
sale. 

Trustees acting reasonably 
excused for making cer- 
tain investments. 

Liability confined to 
balance over what would 
have been a proper invest- 
ment. 



Section 5 (3). 



Section 7. 



Section 5 (4). The Sec- 
tion applies to " trustees 
or other persons in the 
Isle of Man." It is 
therefore repealed only 
as to trustees. 

Section 10. 

Section 11. 
Section 37. 

Section 12. 
Section 13. 

Section 20. 
Section 21. 

Section 22. 



Section 10. 



Section 25 (1). 



Section 17 (1) to (4). 
Section 14. 
Section 8. 

Section 9. 
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ENACTMENTS REPEALED. 



Enactments Repealed. 



51 & 52 Vict. c. 59, s. 6 

8.7 

s. 8 
s. 9 



8. 10 

8. 11 

s. 12 



52 & 53 Vict. c. 32, s. 1 

8.2 
8.3 

8. 4 

8. 5 
8.6 

8.7 

8.8 
8. 9 

52 & 53 Vict. c. 47, s. 8 



53 & 54 Vict. c. 5, 8. 140 



53 & 54 Vict. c. 69, 8. 17 



55 & 56 Vict. c. 13, 8. 6 



Subject Matter. 



Indemnity again8t bene- 
ficiary. 
TruBtee8 may in8are build- 
ings. 
Limitations as to trust 

property. 
Investment on mortgage 
of long terms. 
Trustees of renewable 
leaseholds may renew 
and raise money for 
the purpose. 
To what trusts Act is 
applicable. 

Short title. 
Extent of Act. 
Authorised investments. 
Purchase at a premium if 

redeemable by court. 
Discretion of trustee. 
To what trusts preceding 

Sections are applicable. 
Investment of sinking fund 

by local authorities. 

Interpretation . 

Application of Trustee 
Acts to Palatine County 
of Durham. 

Order founded on allega- 
tion of personal incapacity 
to be conclusive evidence 
of fact alleged. 

Application of Trustee 
Acts to trustees for the 
purposes of The Settled 
Land Acts, 1882 to 1890. 

Appointment of new 
trustees. 



Corresponding Sections of 

The Trustee Act, 1883, 

and Remturks. 



Section 45. 

Section 18 (1) and (2). 
Not repealed. 
Section 5 (1) (a). 



Section 19 (1) and (2). 



Sections 4, 17 (5), 18 (3), 
and 19 (3) 



Section 52. 
Section 1. 
Section 2. 

Section 3. 
Section 4. 

Not repealed. 

Spent. 
Section 50. 

Section 46. 



Section 40. 



Section 47, 



Section 10. 



APPENDIX II. 



TABLE SHOWING THE SECTIONS OF THE TRUSTEE 
ACT, 1893, AND THE CORRESPONDING SECTIONS 

IN THE REPEALED ACTS. 

Note.— The Sections of The Trustee Act, 1850 (13 & 14 Vict. c. 60), and 
of The Trustee Act, 1852 (15 & 16 Vict. c. 55), marked thus (*) are still 
unrepealed so far as they relate to the Court exercising jurisdiction in Lunacy 
in Ireland. 



Sections of Trustee 
Act, 1893. 


Subject Matter. 


CorrespoDding 

Sections of 
Repealed Acts. 


Titles or Short Titles 
of Repealed Acts. 


Section 1 - 


Authorised invest- 


Section 3 


The Trust Invest- 




ments. 




ment Act, 1889 (52 
& 53 Vict. c. 32). 


Section 2 - 


Purchase at a pre- 
mium of redeem- 


Section 4 


>i )i 




able stock. 






Section 3 - 


Discretion of trustees 


Section 5 


>> » 


Section 4 - 


Application of pre- 
ceding Sections. 


Section 6 


j> » 


Section 5 - 


Enlargement of ex- 












press powers of in- 








vestment : — 






Section 5 (1) (a) 


Investment on mort- 


Sections 9 and 


The Trustee Act, 




gage of long terms. 


12. 


1888 (51 & 52 Vict, 
c. 59). 


Section 5 (1) (b) 


Power to invest in 


Section 60, so 


The Improvement of 




land improvement 


far as it re- 


La,nd Act, 1864 (27 




charges. 


lates to trus- 
tees. 


&28 Vict. 0.114). 


Section 5 (2) - 


Power to invest in 


Sections 1 a,nd 


The Debenture Stock 




debenture stock. 


2. 


Act, 1871 (34 & 35 
Vict. c. 27). 
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SECTIONS OP THE TRUSTEE ACT, 1893, 



Sections of Trnstee 
Act, 1893. 



Section 5 (3) 



Section 5 (4) 



Section 5 (5) 



Section 6 



>> 



)> 



Section 7 



ij 



a 



j> 



Section 8 - 



Subject Matter. 



Power to invest in 
debentures nnder 
Local Loans Act. 

Power to invest in 
secnrities of the 
Grovemment of the 
Isle of Man 

Power to invest on 
mortgages under 
Mortgage Debenture 
Act. 

Power to invest not- 
withstanding drain- 
age charges. 



)) 



)) 



>> 



i> 



Trnstees, unless 
antiiorlsed, not to 

^pply for or hold 
stock certificate to 
bearer. 



» 



>^ 



»> 



)> 



>j 



jj 



Loans and invest- 
ments by trustees 
not chargeable as 
breaches of trust. 



Ck>rre8ponding 

Sections of 
Repealed Acts. 



Section 27 



Section 7, so 
far as it re- 
lates to trus- 
tees. 

Section 40 



Section 37 



Section 53 



Section 61 



Section 4 



Section 29 



Section 21 



Section 12 



Section 4 



Titles or Short Titles 
of Repealed Acts. 



The Local Loans Act, 
1875 (38 & 39 Vict, 
c. 83). 

Isle of Man Loans 
Act, 1880 (43 & 44 
Vict. c. 8). 



Th6 Mortgage Deben- 
ture Act, 1865 (28 
& 29 Vict. c. 78). 



The Public Money 
Drainage Act, 1846 
(9&10Vict.c. 101). 

Landed Property Im- 
provement (Ireland) 
Act, 1847 (10 & 11 
Vict. c. 32). 

The Improvement of 
Land Act, 1864 (27 
& 28 Vict. c. 114). 

The India Stock Certi- 
ficate Act, 1863 (26 
&27 Vict. c. 73). 



The National Debt 
Act, 1870 (33 & 34 
Vict. c. 7X). 

The Local Loans Aotj 
1875 (38 & 39 Vict, 
c. 83). 

The Colonial Stock 
Act, 1877 (40 & 41 
Vict. c. 59). 

The Trustee Act, 1888 
(51 & 52 Vict. c. 59). 
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Sections of Trustee 
Act, 1893. 



Sectiou 9 



Section 10 



)) 



j> 



Section 11 



Section 12 



Section 13 



Section 14 



Section 15 



Section 16 



Section 17 (1) 
to (4). 



Section 17 (5) - 



Section 18 (1) 
and (2) 



Subject Matter. 



Liability for loss by 
reason of improper 
investments. 

Power of appointing 
new trustees. 



Appointment of sepa- 
rate sets of tmstees. 



j> 



>j 



Retirement of tras- 
voes. 



Vesting of trast pro- 
perty in new or con- 
tinuing trustees. 

How power of sale 
may be exercised. 

Depreciatory condi«- 
tions of sale. 

Trustees, vendors, or 
purchasers may sell 
under conditions of 
Vendor and Pur- 
chaser Act, 1874. 

Married woman as 
bare trustee may 
convey. 

Power to authorise 
receipt of money by 
banker or solicitor 
as agent. 

To what trusts Act 
is applicable. 

Trustees may insure 
buildings. 



Corresponding 

Sections of 
Repealed Acts. 



Section 5 



Section 31 



Section 6 



Section 6 



Section 32 



Section 34 



Section 35 



Section 3 



Section 3 



Section 6 



Section 2 



Section 12 
Section 7 



Titles or Short Titles 
of Repealed Acts. 



The Trustee Act, 
1888 (51 & 52 Vict, 
c. 59). 

The Conveyancing 
Act, 1881 (44 & 45 
Vict. c. 41). 

The Conveyancing 
Act, 1882 (45 & 46 
Vict. c. 39). 

The Conveyancing 
Act, 1892 (55 & 56 
Vict. c. 13). 

The Conveyancing 
Act, 1881 (44 & 45 
Vict. c. 41). 



a 



a 






)} 



The Trustee Act, 1888 
(51 & 52 Vict. c. 59). 

The Vendor and Pur- 
chaser Act, 1874 
(37&38Vict.c.78). 



>j 



>j 



The Trustee Act, 1888 
(51 & 52 Vict. c. 59). 



)) 



)i 



)i 



I) 
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SECTIONS OF THE TRUSTEE ACT, 1893, 



Sections of Trustee 
Act, 1893. 



Section 18 (3) 



Section 19 (1) 
and (2). 



Section 19 (3) 
Section 20 
Section 21 



Section 22 



Section 23 



Section 24 



Section 25 (1) 



»» 



» 



>» 



Subject Matter. 



To what trusts "Act 
is applicable. 

Trustees of renew- 
able leaseholds may 
renew and raise 
money for the pur- 
pose. 

To what trusts Act 
is applicable. . 

Trustees* receipts 



Power of executors 
and trustees to com- 
pound &c. 

Powers exerciseable 
by survivors of exe- 
cutors or trustees. 

Trustees exonerated 
in respect of certain 
acts and payments 
under powers of 
attorney. 

Implied indemnity of 
trustees. 

Power of Court to 
appoint new trustees 

New trustees to have 
the same powers as 
if appointed by de- 
cree in a suit. 

Power to Court to 
appoint a new trus- 
tee in the place of a 
convict. 

Power to Court to 
appoint new trustee 
where there is no 
existing trustee. 



Corresponding 

Sections of 
Repealed Acts. 



Section 12 



Sections 10 
and 11. 



Section 12 



Section 36 



Section 37 



Section 38 



Section 26 



Section 31 
Section 32 
Section 33 



Section 8 



Section 9 



Titles or Short Titles 
of Repealed Acts. 



The Trustee Act, 1888 
(61 & 52 Vict. 0.59). 



)) 



» 



>> 



j» 



The Conveyancing 
Act, 1881 (44 & 45 
Vict. c. 41). 



j> 



jj 



j> 



jj 



The Law of Property 
Amendment Act, 
1859 (22 & 23 Vict, 
c. 35). 



j> 



n 



The Trustee Act, 1860 
(13 & 14 Vict. c. 60). 



»> 



>» 



The Trustee Act, 1852 
(15 & 16 Vict. c. 55). 
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Sections of Trustee 
Act, 1883. 



Section 25 (1) - 



»> 



Section 25 (2) 



Section 26 



j> 



>j 



» 



Section 27 



Section 28 



Section 29 



Subject Matter. 



Ireland : Power of 
Conrt to appoint new 
tmstee in place of 
bankmpt or insol- 
vent. 

Conrt may appoint 
new tmstee in the 
place of a trnstee 
who is bankmpt. 

Old tmstees not to 
be discharged from 
liability. 

Vesting orders as to 
land : — 

Vesting orders in case 
of infant tmstee or 
mortgagee of land, 
or contingent right 
in land. 

Orders as to estate, 
or contingent right 
of tmstee or heir of 
tmstee. 

Power to Conrt to 
vest lands in new 
tmstee. 

Vesting order in case 
of refusal by tmstee 
to convey. 

Order as to contin- 
gent rights of nn- 
bom person. 

Vesting order in place 
of conveyance by 
infant mortgagee. 

Vesting order in place 
of conveyance by 
heir or devisee of 
mortgagee. 



Corresponding 

Sections of 
Repealed Acts. 



Section 322 



Section 147 



Section 36 



Sections 7 and 

8. 



Sections 9, 10, 
11, 12, 13, 14, 
and 15. 



Section 34 



Section 2 



Section 16 



Sections 7 and 

8. 



Section 19 



Titles or Short Titles 
of Repealed Acts. 



The Irish Bankrupt 
and Insolvent Act, 
1857 (20 A 21 Vict, 
c. 60). 



The Bankruptcy Act, 
1883 (46 & 47 Vict, 
c. 52). 



The Tmstee Act, 1850 
(13 A 14 Vict. c. 60). 



The Tmstee Act, 
1850 (13 & 14 Vict, 
c. 60). 



5> 



» 



- I 



»J 



i1 



The Tmstee Act, 
1852 (15 & 16 Vict. 
c. 55). 

The Tmstee Act, 
1850 (13 & 14 Vict, 
c. 60). 



j> 



>» 



» 



)i 
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SECTIONS OF THE TRUSTEE ACT, 1893, 



Sections of Trustee 
Act, 1803. 



Section 30 



j> 



Section 31 



»> 



Section 32 



jj 



Section 33 



Section 34 



Section 35 (1) - 



5> 



Section 35 (2) 



Section 35 (3) 



>> 



Section 35 (5) 



Subject Matter. 



Vesting order where 
a decree is made for 
sale or mortgage of 
real estate for pay- 
ment of debts. 



» 



>5 



Power of Court to 
declare parties to 
suit to be tmstees. 



j» 



>> 



Effect of vesting 
order. 



>» 



M 



Power of Court to 
appoint a person to 
convey or transfer. 

Effect of an order 
vesting copyhold 
lands. 

Vesting orders as to 
stock &c. 



>> 



)» 



Power to appoint a 
person to transfer. 

Effect of order to 
transfer stock. 



>) 



j» 



Power to give direc- 
tions as to exercise 
of right to stock &c. 



Corresponding 

Sections of 
Repealed Acts. 



Section 29 



Section 1 



•Section 30 



Section 7 



Sections 7 to 
15, 19, and 34. 

Sections 1, 2, 
and 3. 

•Section 20 



•Section 28 



Sections 22, 
23, 24, 25, 
and 35. 

Sections 3, 4, 
and 5. 

^Section 20 



•Section 26 



•Section 6 



•Section 31 



Titles or Short Titles 
of Repealed Acts. 



The Trustee Act, 
1850 (13 & 14 Vict, 
c. 60). 



The Trustee Act, 1852 
(15&16Vict.c.55). 

The Trustee Act, 
1850 (13 & 14 Vict, 
c. 60). 

The Partition Act, 
1868 (31 & 32 Vict, 
c. 40). 

The Trustee Act, 
1850 (13 A 14 Vict, 
c. 60). 

The Trustee Act, 1862 
(15 & 16 Vict. c. 55). 

The Trustee Act, 
1850 (13 A 14 Vict, 
c. 60). 



j> 



>j 



j> 



>> 



The Trustee Act, 1862 
(15 & 16 Vict. c. 56). 

The Trustee Act, 1860 
(13 & 14 Vict. c. 60). 



» 



>» 



The Trustee Act, 1852 
(15 & 16 Vict. 0. 55). 

The Trustee Act, 
1850 (13 A 14 Vict. 
C.60). 
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Sections of Trustee 
Act, 1893. 



Section 35 (6) 



Section 36 



Section 37 



Section 38 



Section 39 
Section 40 



Section 41 



Section 42 



ii 



>i 



Subject Matter. 



Shares in ships to be 
treated as if they 
were stock for the 
purposes of a vest- 
ing order. 

Persons entitled to 
apply for vesting 
orders. 

Powers of trustees 
appointed by the 
Court. 

Power to charge costs 
of order on trust 
estate. 

Vesting orders as to 
charitable trusts. 

Order made upon 
certain allegations 
to be conclusive 
evidence of the 
matters alleged 
upon any question 
as to the validity of 
the order. 



>» 



>» 



Application of vest- 
ing orders to land 
out of England. 

Payment into Court 



)} 



j> 



)> 



j> 



Corresponding 

Sections of 
Repealed Acts. 



Section 10 



•Section 37 



Section 33 



•Section 51 



•Section 45 



Section 140 



•Section 44 



Section 54 



Section 32 
Sections 1 and 2 



The whole Act 



Titles or Short Titles 
of Repealed Acts. 



Act to Amend The 
Merchant Shipping 
Act, 1854 (18 & 19 
Vict. c. 91). t 



The Trustee Act, 1850 
(13 & 14 Vict. c. 60). 



The Conveyancing 
Act, 1881 (44&45 
Vict. c. 41). 

The Trustee Act, 1850 
(13&14Vict.c.60). 



» 



>> 



The Lunacy Act, 1890 
(53 4 54 Vict. c. 5). 



The Trustee Act, 
1850 (13 & 14 Vict, 
c. 60). 



ii 



» 



Legacy Duty Act,l796 
(36Geo.in. c. 52). 

Trustee Relief Act, 
1847 (10 & 11 Vict, 
c. 96). 

Trustee Relief (Ire- 
land) Act, 1848 (11 
& 12 Vict. c. 68). 



t The definition of *♦ Stock " in Section 341 of The Lunacy Act, 1890, preserves the effect 
of the Section as to Vesting Orders in Lunacy made in England. 
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Sections of Trustee 
Act, 1893. 



Section 42 



a 



Section 43 



Section 44 



Section 45 



Section 46 



jj 



j> 



Section 47 



Section 48 



Section 49 



>> 



Subject Matter. 



Payment into Court 



it 



j» 



Court may make 
order in the absence 
of a trustee. 

Trustees with sanc- 
tion of the Court 
may dispose of land 
and minerals sepa- 
rately. 



Making beneficiary 
indemnify for breach 
of trust. 

Jurisdiction in case 
of lands in Lan- 
caster or Durham. 



)? 



>j 



j» 



>> 



Application to trus- 
tees under the Set- 
tled Land Acts of 
provisions for the 
appointment of new 
trustees. 

Trust estates not af- 
fected by trustee 
becoming a convict. 

Indemnity 



»j 



Corresponding 

Sections of 
Bepealed Acts. 



Section 1 



Section 48 



Section 49 



Section 2 



Section 6 



•Section 21 



Section 11 



Section 8 



Section 17 



Sections 
and 47. 



Section 3 



46 



Section 1 



Titles or Short Titles 
of Repelled Acts. 



Act for the Further 
Belief of Trustees 
(12 & 13 Vict. c. 74). 

The Trustee Act, 1860 
(13 & 14 Vict. c. 60). 



>j 



)» 



Act to confirm certain 
sales, exchanges, 
partitions, and en- 
franchisements by 
trustees and others 
(25&26Vict.c.l08). 

The Trustee Act, 1888 
(51 & 52 Vict. c. 59). 



The Trustee Act, 1850 • 
(13 & 14 Vict. c. 60). 

Court of Chancery, 
Lancaster, Act, 1854 
(17 & 18 Vict. c. 82). 

Palatine Court of 
Durham Act, 1889 
(52 & 53 Vict. c. 47). 

Settled Land Act, 
1890 (53 & 54 Vict, 
c. 69). 



The Trustee Act, 1850 
(13 & 14 Vict. c. 60). 



Trustee Relief (Ire- 
land) Act (11 & 12 
Vict. c. 68). 

Act for the Further 
Relief of Trustees 
(12 & 13 Vict. c. 74). 



f^ fWJii I I 



-» ■■»■ ■■! I "^M ^>» ^ »wip^ <F ^ 



!■ i pill I 



■^ 
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Secdons of Tmstee 
Act, 1893. 



Section 49 
Section 50 



»> 



>» 



»♦ 



>» 



>» 



>» 



»♦ 



« 



» 



11 



Section 52 



11 



Subject Matter. 



Indemnity 

Definitions : — 
" Bankrupt " 



" Convey " and " Con- 
veyanoe." 

" Devisee " 

" Instrament " 



" Land " 



"Mortgage" and 
" Mortgagee." 

" Possessed " - 



(( 



Stock 



» 



" Transfer " 



Corresponding 

Sections of 
Repealed Acts. 



Section 7 



•Section 2 



i» 



11 



Section 9 



•Section 2 



>j 



>» 



Section 9 



•Section 2 



» 



C( 



Trust 



i> 



Extent of Act 



11 »» 



•Section 6 



Section 2 



Section 54 
Section 2 



Titles or Short Titles 
of Repealed Acts. 



The Trustee Act, 
1852 (15 A 16 Vict. 
c. 55). 



The Trustee Act, 
1850 (13 A 14 Vict, 
c. 60). 



i» 



j> 



II 



a 



The Trust Investment 
Act, 1889 (52 & 53 
Vict. c. 32). 

The Trustee Act, 
1850 (13 A 14 Vict, 
c. 60). 



>> 



>> 



a 



>» 



The Trust Investment 
Act, 1889 (52 & 53 
Vict. c. 32). 

The Trustee Act, 
1850 (13 & 14 Vict. 
0.60). 

The Trustee Act, 
1852 (15 & 16 Vict. 
c. 55). 

The Trustee Act, 
1850(13 A 14 Vict, 
c. 60). 



j> 



i> 



The Trust Investment 
Act, 1889 (52 A 53 
Vict. c. 32). 







APPENDIX III. 



LIST OF TRUSTEE INVESTMENTS AUTHORISED BY 

THE TRUSTEE ACT, 1893. 



Note. — The italic letters in parentheses refer to the Sub-sections of Section 1 
of The Trustee Act, 1893, with corresponding letters. 



Part I. (a). 

New Two-and- three-quarters per Cent, until 1903, then Two- 
and-a-half per Cent., redeemable 1923 (Odschens). 
Two-and-three-quarters per Cent., redeemable 1905 {Ghilders), 
Two-and-a-half per Cent., redeemable 1905. 
Local Loans Stock, 1912. 

[For (5) see the Act, Section 1, Sub-section (5), p. 29, ante, 
which comprises Real or Heritable Securities in Grreat Britain or 
Ireland.] 

Part II. (c). 

Bank of England Stock. 
Bank of Ireland Stock. 

Part III. (i). 

India Three-and-a-half per Cent. Stock, redeemable 1931. 
India Three per Cent. Stock, redeemable 1948. 
India Two-and-a-half per Cent. Stock. 

Part IV. (e). 

Canada Government Inter- Colonial Railway, redeemable 1903. 

Canada Government Bonds, redeemable 1910-13. 

Egyptian Government Guaranteed Loan. 

Mauritius Inscribed Three per Cent. Stock, redeemable 1940. 

Turkish Guaranteed Loan, 1855. 
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Part V. (/). 

Metropolitan Perpetual Consolidated Three-and-a-half per Cent. 
Stock, redeemable 1929. 

Metropolitan Consolidated Three-and-a-half per Cent. Stock, 
redeemable 1941. 

Metropolitan Consolidated Two-and-a-half per Cent. Stock, 
redeemable 1920-49. 

Metropolitan Police Debenture Three per Cent. Stock, redeem- 
able 1920. 



Part VI. (g). 

Belfast and County Down Railway. 

Caledonian Railway. 

Dublin and Kingstown Railway. 

Glasgow and South Western Railway. 

Great Northern Railway. 

Great Northern (Ireland) Railway. 

Grreat North of Scotland Railway. 

Great Southern and Western (Ireland) Railway. 

Great Western Railway. 

Highland Railway. 

Isle of Wight Railway. 

Lancashire and Yorkshire Railway. 

London and Blackwall Railway. 

London, Brighton and South Coast Railway. 

London and North Western Railway. 

London and South Western Railway. 

London, Tilbury and Southend Railway. 

Maryport and Carlisle Railway. 

Midland Railway. 

Midland Great Western of Ireland Railway. 

Noi-th Eastern Railway. 

North London Railway. 

North Staffordshire Railway. 

Rhymney Railway. 

South Eastern Railway. 
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Part VII. (h). 

Arbroath and Forfar Railway. 

Ayr and Maybole Junction Railway. 

Birkenhead Railway. 

Birmingham Canal. 

East Lincolnshire Railway. 

Hammersmith and City Railway. 

London and Greenwich Railway. 

Nottingham and Grantham Railway. 

North and South Western Junction Railway. 

Royston and Hitchin Railway. 

Shrewsbury and Hereford Railway. 

West London Railway. 

Weymouth and Portland Railway. 

Victoria Station and Pimlico Railway. 

Part VIII. (t). 

Eastern Bengal Railway Four per Cent. Debenture Stock. 
East India Railway Four-and-a-half per Cent. Debenture Stock. 
Great Indian Peninsular Railway Four per Cent. Debenture Stock. 
South Indian Railway Four-and-a-half per Cent. Debenture Stock. 

Part IX. (j). 

Eastern Bengal B Annuities. 

East India B Annuities. 

East India C Annuities. 

East India D Annuities. 

Scinde, Punjaub and Delhi Railway B Annuities. 

Part X. (k). 

•Bombay, Baroda and Central India Guaranteed Five per Cent. 
fBengal-Nagpur Railway Four per Cent. Guaranteed, redeemable 
1918. 

* Great Indian Peninsula Railway Five per Cent. Guaranteed, 
flndian Midland Railway Four per Cent. Guaranteed, redeemable 

1910. 

* These companies pay more than the guaranteed dividend. It is a question whether 
a trustee is warranted in giving the extra price for the surplus dividend. 

t These Stocks can only be bought when the price is at or below 115. 
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Paet XI. (I), 

Airdrie and Coatbridge Waterworks. 

Bristol Waterworks. 

Chelsea Waterworks. 

East London Waterworks. 

Fylde Waterworks. 

Grand Junction Waterworks. 

Lambeth Waterworks. 

Newcastle and Gtkteshead Waterworks. 

New River Waterworks. 

Southwark and Yanxhall Waterworks. 

West Middlesex. 

Pakt XII. (m). 

♦Bamsley Three per Cent., redeemable after 1916. 
*Bath Three per Cent., redeemable after 1909. 
•Birmingham Three-and-a-half per Cent., redeemable 1946. 
•Birmingham Three per Cent., redeemable 1947. 
•Blackburn Three per Cent., redeemable 1930. 
•Bradford Three-and-a-half per Cent., redeemable 1946. 
•Bradford Three per Cent., redeei^ble 1954. 
•Brighton Three-and-a-half per Cent., redeemable 1946. 

Brighton Two-and-a-half per Cent., redeemable 1957. 
•Cardiff Three-and-a-half per Cent., redeemable 1935. 

Cardiff Three per Cent., redeemable 1914. 

Croydon Three>and-a-half per Cent. 
•Croydon Three per Cent., redeemable 1940. 
•Derby Three per Cent., redeemable 1920. 

Devon County Council, redeemable 1917. 
•Dorset County Three per Cent., redeemable 1922. 
•Dublin Three-and-a-half per Cent., redeemable 1944. 
•Edinburgh Three per Cent., redeemable 1924. 
•Glamorgan County Three per Cent., redeemable 1914. 

Glasgow Three-and-a-half per Cent., redeemable 1914. 

Glasgow Three per Cent., redeemable 1921. 
•Glasgow Two-and-a-half per Cent., redeemable 1925. 
•Grimsby Three per Cent., redeemable 1913. 

* These Stocks can only be bought at or under par when redeemable within fifteen 
yewrs; if a greater number of years to run, then only at 116 or under. 



* 
* 
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•Hampshire County Three per Cent., redeemable 1914. 
*Hanley Three per Cent., redeemable 1913. 
•Hastings Three per Cent., redeemable 1915. 

Hertfordshire Connty Council Two-and-a-half per Cent., 
redeemable 1915. 
*Huddersfield Three per Cent., redeemable 1934. 

Hull Three-and-a-half per Cent. 
*Ipswich Three per Cent., redeemable 1952. 
*Leeds Two-and-a-half per Cent., redeemable 1921. 
•Leicester Three-and-a-half per Cent., redeemable 1934. 

Liverpool Three-and-a-half per Cent. 
•Manchester Three per Cent., redeemable 1941. 
•Middlesbrough Three-and-three-quarters per Cent., redeemable 

1909. 
•Middlesbrough Three-and-a-half per Cent., redeemable 1911. 
•Middlesbrough Three per Cent., redeemable 1915. 
•Middlesex County Three per Cent., redeemable 1915. 
•Newcastle Three-and-a-half per Cent., redeemable 1936. 

Newcastle Three-and-a-half per Cent. 
•Newcastle Two-and-three-qiiarters per Cent., redeemable 1915. 
•Newport (Mon.) Three per Cent., redeemable 1915. 
•Norwich Three per Cent., redeemable 1952. 

Nottingham Three per Cent. 
•Plymouth Three per Cent., redeemable 1942. 
•Portsmouth Three-and-a-half per Cent., redeemable 1916. 
•Portsmouth Three per Cent., redeemable 1913. 

Beading Three-and-a-half per Cent. 
•Reading Three per Cent., redeemable 1962. 
•St. Helen's Three per Cent., redeemable 1915. 
•Somerset County Three per Cent., redeemable 1923. 
•South Shields Three per Cent., redeemable 1945. 
•Southampton Two-and-three-quarters per Cent., redeemable 1915. 
•Staffordshire County Three per Cent., redeemable 1915. 
•Stockport Three per Cent., redeemable 1914. 
•Stockton Three per Cent., redeemable 1932. 
•Stockton Three per Cent., redeemable 1915. 
•Surrey County Three per Cent., redeemable 1922. 



* These Stocks can only be bought at or nnder par when redeemable within fifteen 
years ; if a greater number of years to run, then only at 116 or nnder. 
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Swansea Three-and-a-half per Cent. 
♦Swansea Three per Cent., redeemable 1955. 
♦Walsall Thi-ee per Cent., redeemable 1932. 
♦West Bromwich Three per Cent., i*edeemable 1930. 
♦West Ham Three-and-a-half per Cent., redeemable 1929. 
♦West Ham Three per Cent., redeemable 1946. 
♦West Sussex County Three per Cent., redeemable 1916. 
♦Wigan Three per Cent., redeemable 1921. 
♦Wolverhampton Three-and-a-half per Cent., redeemable 1932. 
♦Wolverhampton Three per Cent., redeemable 1924. 
♦York, redeemable 1916. 

The following are subject to Ten Shillings per Cent, Stamp Duty : — 

♦Belfast Corporation, Three-and-a-quarter per Cent., redeemable 
1924. 

Blackburn Corporation Four per Cent., irredeemable. 

Blackburn Corporation Three-and-a-half per Cent., irredeemable. 

Bristol Corporation Three-and-a-half per Cent. 

Hull Corporation Three-and-a-half per Cent. 
♦Leeds Corporation Four per Cent., redeemable 1927. 
♦Leeds Corporation Three-and-a-half per Cent., redeemable 1927. 
♦Leeds Corporation Three per Cent., redeemable 1927. 
♦Leicester Corporation Three per Cent., redeemable 1919. 

Manchester Four per Cent. 
♦Manchester Three per Cent., redeemable 1928. 

Middlesbrough Four-and-a-quarter per Cent., redeemable 1908. 
♦Sheffield Three-and-a-half per Cent., redeemable 1925. 
♦Sheffield Three per Cent., redeemable 1925. 

Southampton Three-and-a-half per Cent. 
♦Stockton Four-and-a-quarter per Cent., redeemable 1908. 

Part XIII. (n). 

Belfast City and District Water Commissioners Three-and-a- 
half per Cent., redeemable 1938. 



* These Stocks can only be bought at or under par when redeemable within fifteen 
years ; if a greater number of years to run, then only at 116 or under. 
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RULES OF THE SUPREME COURT (TRUSTEE ACT), 1893. 



Order LIVb. — Proceedings under The Trustee Act, 1893. 

1. Chancery Division, — All proceedings in the High Coui't 
commenced under The Trustee Act, 1893 (in this Order called 
*' the Act"), shall be assigned to the Chancery Division of the 
Court. 

The Trustee Act, 1893, has been amended by The Trnstee Act, 1893, 
Amendment Act, 1894, but these Soles are obvionsly equally applicable to 
applications thereunder. As to the jurisdiction of the Chancery Division 
see Bules of Supreme Court, Order V., Rule 9. 

2. Petition. — All applications under the Act may be made by 
petition except as otherwise provided under Order LV. 

Applications under Rules of Supreme Court, Order LY., cover by far the 
larger number of the applications possible under The Trustee Act, 1893 ; hence 
these will (as a rule) be by originating summons, the remainder by petition. 
The more important and numerous applications fall under Rules of Supreme 
Court, Order LV., Rule 13 (a), as to which see infra (see Appendix V., Forms 18, 
19, and 20). 

3. Section 44. — ^An application under Section 44 of the Act 
may be made by the trustees authorised to dispose of the land as 
in the said Section mentioned. 

Section 3 of The Trustee Act, 1893, Amendment Act, 1894, has amended 
Section 44 by inserting the words " or other person " after the word " trustee " 
in the first two places where it occurs in that Section. This amendment preserves 
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the right mortgagees had nnder Section 2 of 25 A 26 Vict. c. 108, which had 
apparently been put an end to by the repeal of that Section (see note on 
Section 44, ante, p. 140). 

The application nnder this Section not being one of those contemplated 
by the Rules of Supreme Conrt, Order LV., and Order LV., Rule 13 (a) 
(unless it can be held to come under Order LV., Rule 2 (13) and (14), which 
does not appear to be the case), should be by petition, not summons 
(see Appendix V., Form 15, infraj and note thereto). 

Section 44 deals with the power of the Court to sanction the sale of 
lands and minerals separately where " a trustee or other person is for the 
time being authorised to dispose of land by way of sale." 

For a case under this Section see re Skinner (W. N. [1896] 68), where an 
order was made authorising the separate sale of the copyhold interest in 
surface and minerals under settled copyhold land. Service on a dissenting 
beneficiary out of the jurisdiction was dispensed with. 

i. Lodgment under Section 42. — (1) Where a trustee desires 
to make a lodgment in Court under Section 42 of the Act he 
shall make and file an affidavit intituled in the matter of the 
trust (described so as to be distinguishable) and of the Act, and 
setting forth : 

(a) a short description of the trust and of the instrument 

creating it. 

(b) The names of the persons interested in and entitled to the 

money or securities, and their places of residence, to 
the best of his knowledge and belief. 

(c) His submission to answer all such inquiries relating to 

the application of the money or securities paid into 
Court as the Court or Judge may make or direct. 

(d) The place where he is to be served with any petition, 

summons, or order, or notice of any proceeding relating 
to the money or securities. 

Provided that if the fund consists of money or securities being, or 
being part of, or representing a legacy or residue to which an infant 
or person beyond the seas is absolutely entitled, and on which the 
trustee has paid the legacy duty, or on which no duty is chargeable, 
the trustee may make the lodgment (without an affidavit) on 
production of the Inland Revenue certificate in manner prescribed 
by the Supi'eme Coui't Funds Rules for the time being in force. 
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(2) Where the lodgment in Court is made on affidavit — 

(a) The person who has made the lodgment shall forthwith give 

notice thereof, by prepaid letter through the post, to the 
several persons whose names and places of residence 
are stated in his affidavit as interested in or entitled 
to the moneys or securities lodged in Court; 

(b) No petition or summons relating to the money or securities 

shall be answered or issued unless the petitioner or 
applicant has named therein a place where he may be 
served with any petition or summons, or notice of any- 
proceeding or order relating to the money or securities 
or the dividends thereof; 

(c) Service of any application in respect of the money or 

securities shall be made on such persons as the Court 
or Judge may direct.* 

8uh-rule 1. — Section 42 of the Act deals with the payment into Court 
by tmsteea of moneys in their hands (see antej p. 130). This may be either 
on affidavit or without one according to the character of the fund in the 
trustees' hands. For the practice generally on " Payment in " (see " Daniell's 
Chancery Practice," pp. 2065 to 2085). 

I. Payment in on Affidavit. — For Form of Affidavit when payment in is so 
made see Appendix Y., Form 10. 

Where the money represents a legacy or residue to which an infant or person 
beyond the sea is absolutely entitled, an affidavit is not necessary. 

Rules 41 and 42 of the Supreme Court Funds Rules, 1894 {ynfra, pp. 223, 224), 
should be read in connection with these Rules. By reason of the definition of 
"funds" or "funds in Court" in those Rules, the funds which can be lodged 
in Court include — (1) Annuities or stocks in the books of the Bank of England, 
or any Government or Parliamentary securities, standing in the names of 
trustees or legal personal representatives of deceased persons, and (2) Any 
securities of any company having a registered office in England. 

The affidavit may be written or printed; the lodgment schedule must 
be printed (see Supreme Court Funds Rules, 1894, Rules 5 and 41). 
Should it be necessary to amend the schedule it can be done by filing 
another affidavit with a revised schedule. 

Any one of several trustees may make the affidavit {AnK>n.y 1 Jur. N. S. 974), 
though it is better for all to join. 

* See next page for direction issued by Judges as to such applications. 



EULES UNDEE THE TEUSTEB ACT, 1893. 203 

2. Payment in Not mi Affidavit. — The proviso to the rule deals with 
payment in in cases similar to those formerly made under Section 32 of The 
Legacy Duty Act, 1796 (see note on this, supra^ p. 131). These are made 
without an affidavit (see Supreme Court Funds Eules, 1894, Eules 41 and 74). 

Suh-rule 2 (a) — This Sub-rule puts an end to the practice based on 
re Graham's Trusts ([1891] 1 Ch. 151), which laid down that there was no 
necessity to serve notice on the persons mentioned in the trustees' affidavit 
of the payment in, who must now have notice sent them by prepaid letter. 

Suh-rule 2 (b) — As to the title of any summons or petition dealing with 
funds in Court see Eule 5 of the Eules of the Supreme Court, February, 1895, 
given below. As to the extent of the jurisdiction of the Court over funds 
see re Hood's Trusts ([1896] 1 Ch. 270). 

Suh-nde 2 (c). — The following direction has been issued dealing with 
applications as to funds lodged in Court on affidavit under this Act: — 

THE TEUSTEE ACT, 1893.— THE TEUSTEE EELIEF ACTS. 



Direction of the Judges of the Chancery Division. 

We, the undersigned Judges of the Chancery Division of the High 
Court of Justice, direct that all applications dealing with funds lodged 
in Court on affidavit under The Trustee Act, 1893, or under the 
repealed Trustee Eelief Acts, be in ordinary cases served upon the 
trustees and the persons named in the trustees' affidavit as interested 
in or entitled to the money or securities. 

When a special direction is required it should be so stated on the 
petition or summons, and the petition should, when presented, be 
referred to Chambers for such direction to be g^ven before it is 
answered for hearing in Court. 

(Signed) J. W. Chitty. Arthur Kekewich, J. 

Ford North, J. Eobert Eomer, J. 

James Stirling, J. 

By Eule 5 of the Eules of the Supreme Court, Febimary, 1895, the 
following Eule has been added here: — 

ia. Applications to deal with funds lodged in Court under the Act shall be 
intituled in the same manner as the affidavit or request on which the 
funds were lodged. All other applications under the Act not made in 
any pending cause or matter shall be intituled in the matter of the 
trust (described so as to be distinguishable) and of the Act. Every 
petition or summons for a vesting order, or the appointment of a 
person to convey, shall state the Section or Sections of the Act under 
which it is proposed the order shall be made. 

The Eule that the Section or Sections of the Act under which application is 
made for a vesting order, or the appointment of a person to convey, is to be 
noted in the summons or petition must be borne in mind. 
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6. Order LV., Bnle 13 (a), is hereby repealed, and the follovnng 
Rule shall be substituted therefor: — 

Order LV., Rule 13(a). 

Summons. — Any of the following applications under The 
Trustee Act, 1893, may be made by summons: — 

(a) An application for the appointment of a new trustee 

with or without a vesting or other consequential 
order. 

(b) An application for a vesting order, or other order 

consequential on the appointment of a new trustee, 
whether the appointment is made by the Court or 
Judge, or out of Court. 

(c) An application for a vesting or other consequential 

order in any case where a judgment or order has 
been given or made for the sale, conveyance, or 
transfer of any land or stock. 

(d) An application relating to a fund paid into Court 

in any case where the money or securities in Court 
does or do not exceed £1000 or £1000 nominal 
value. 

6. Repeal. — The following Rules are hereby repealed : — 

Order LII., Rules 19, 20, 21, 22. 
Order LV., Rule 2 (4), (6), (8). 

Chancery Funds Amended Orders, 1874. — Orders 5, 6, 
7, 8, 9, and 10. 

7. Citation. — These Rules may be cited as "the Rules of the 
Supreme Court (Trustee Act), 1893," and each Rule may be cited 
separately according to the heading thereof with reference to the 
Rules of the Supreme Court, 1883. They shall come into operation 
on the First day of January, 1894. 

bth December, 1893. 
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PART B. 



SUPREME COURT FUNDS RULES, 1894* 



AEEANGEMENT OF RULES. 

Rules 
I. Operation of Bnles and Interpretation of Terms 1 to 3 

II. Preparation of Orders in the Chancery Division and in 
Lunacy to be acted upon by the Paymaster, and par- 
ticulars relating thei*eto... ... ... ... ... ... 4 to 27 

III. Form of Orders for the Payment of Money in the 
Queen's Bench and Probate, Diyorce, and Admiralty 

X^XVlBXliluo •■• «•• ••• ••• ••• ••• ••• ••• mO 

lY. Lodgment of Fnnds in Court ... ... ... ... ... 20 to 42 

V. Appropriation in the Queen's Bench Division of Money 

lodged under Order XIV. ... ... ... ... ... 43 

VI. Payment, Delivery, and Transfer of Funds out of Court, and 
other Dealings with Funds 

VII. Investments ... 

VIII. Money on Deposit, and Interest thereon ... 

IX. Exchange or Conversion of Government Securities, and 
Transactions with the National Debt Commissioners 

X. Calculation of Residues, Evidence of Life, Ac. 

XI. Copies of Orders and other Documents for Audit Office ... 

XII. Miscellaneous 



* Some of these Bales refer to payments into Court other than under The Trustee Act, 
1893, but they are retained for convenience of reference. 



44 to 68 


69 to 75 


76 to 85 


86 to 93 


94 to 96 


97, 98 


99 to 111 
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TABLE OF CONTENTS. 

I. Operation of Rules and Iktebpbetation of Terms. 

1. Commencement of Rules and short title. 

2. Repeal of existing Roles. 

3. Interpretation of terms. 

II. Pbepabation of Orders in the Chancery Division and in Lunacy to be 

ACTED upon by THE PAYMASTER, AND PARTICULARS RELATING THERETO. 

4. Application of Rules. 6 to 27 inclusive. 

6. Order for funds to be brought into Court to have a Lodgment Schednle. 

6. Order for funds to be paid out Ac. to have a Payment Schedule. 

7. When a separate account is opened. 

8. When both a Lodgment and Payment Schedule to be annexed. 

9. Separate Schedule for each ledger credit. 

10. Instructions to Paymaster to be solely contained in Schedule. 

11. When sums are to be ascertained by certificate Ac. 

12. Certificate for payment of taxed costs. 

13. Interest how ascertained. 

14. When the day to which interest is payable cannot be ascertained. 

15. When interest certified by a Chief Clerk Ac. 

16. When interest to be ascertained by affidavit. 

17. Deduction of income tax from interest. 

18. When dealings by the Paymaster are made contingent upon the 

execution of particular documents. 

19. Periodical payments. 

20. Legacy, estate, and succession- duty.- 

21. Payment, transfer, or delivery to trustees Ac. 

22. Draft Schedule to be prepared by party having conduct of proceedings. 

23. Orders, how drawn up and entered. 

24. Authentication and record of Orders and copy of Schedules for Pay- 

master. 

25. Paymaster to act on copy of Schedules. 

26. Additional copies of printed Orders. 

27. Amendment of accidental errors in printed Orders. 

III. Form of Orders for the Payment of Money in the Queen's Bench, 

AND Probate, Divobce, and Admibalty Divisions. 

28. Form of Orders in Queen's Bench, and Probate, Divorce, and Admiralty 

Divisions. 

IV. Lodgment of Funds in Coubt. 

29. All funds lodged in Court to be placed to the account of the Paymaster. 

30. Manner of lodgment of funds in Chancery Division, and particulars to 

be stated in request. Lodgments under Orders XXII. and XXXT. of 
the Rules of the Supreme Court, 1883. 
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81. Conditional lodgment of money at the Bank in urgent cases. 

32. Manner of lodgment of fnnds in the Queen's Bench -Division. 

33. Lodgments under Orders XXII. and XXXI. of the Rules of the 

Supreme Court, 1883, to be distinguished in Pay Office books. 

34. Manner of lodgment of funds in Probate, Divorce, and Admiralty 

Division : such lodgments to be notified to Registrar. 

35. Requests and directions may be sent by post. 

36. Persons may bring funds into Court in the Chancery Division though 

time limited by Order has expired. 

37. Upon receipt or transfer of funds, direction to be returned to 

Paymaster. 

38. Certificate of lodgment in Chancery Division to be filed. 

39. When money is lodged under Act 8 Vict. c. 18, s. 69, disability to be 

stated. 

40. Money lodged under the Copyhold Acts to be specially described. 

41. Lodgments under The Trustee Act, 1893. 

41a. Lodgment under Life Assurance Companies (Payment into Court) 
Act, 1896. 

42. Credit to which proceeds of securities and dividends are to be placed. 

y. Appropriation in the Queen's Bench Division of Money Lodoed under 
Order XIV. 

43. Appropriation of money lodged under Order XIY. of the Rules of the 

Supreme Court, 1883. 

VI. Payment, Delivery, and Transfer of Funds out of Court and other 
Dealings with Funds. 

44. Payment out of Court of money lodged under Orders XXII. and XXXI. 

of the Rules of the Supreme Court, 1883. 

45. In other cases funds to be dealt with only in pursuance of an Order. 

46. A copy of every Order dealing with funds in the Queen's Bench and 

Probate, Divorce, and Admiralty Divisions to be left at the Pay Office. 

47. Paymaster to prepare directions giving effect to Orders upon receipt 

of the necessary authority and information. 

48. Payments may be made by post. 

49. Paymaster's directions to be sufficient authority to the Bank or other 

Company. 

50. Discharge to Paymaster. 

51. Authorities for payments to others than named persons to be witnessed. 

52. Payments to official persons to be made by transfer. 

53. Payments for securities purchased, and transfers of securities sold. 

54. Accounts to which investments, sales, &c., are to be credited. 

55. Application of dividends accruing on securities transferred. 

56. When such dividends have been invested. 

57. When dividends otherwise applicable have been invested. 

58. Dividends on residue. 



1 
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69. Application of money or dividends placed on deposit after date of Order 
dealing therewith. 

60. Application of interest on money placed on deposit after date of Order 

directing its investment. 

61. Funds ordered to be paid or transferred to women who afterwards 

marry. 

62. Payments &o. to representatives of deceased persons. 
68. Payments &c, to partners. 

64. Payments &c. to surviving representatives. 

65. Within what time probate or letters of administration must have been 

granted. 

66. Payment of leg^acy or estate or succession duty. 

67. Carrying over fees on proceedings and taxation. 

68. Deduction of income tax on payments of annuities or maintenance. 

VII. Investments. 

69. Investment of accruing dividends under an Order. 

70. Purchase of Exchequer bills or bonds. 

71. Bank to renew Exchequer bills, and to receive principal and interest 

of securities when paid off. 

72. Limit of amount to be invested. 

73. Investment of money lodged under The Trustee Act, 1893. 

74. Lodgments under 36 Geo. III. c. 62, s. 32, and 10 & 11 Vict. c. 96, 

prior to Ist January, 1894, to be dealt with as if lodged under Trustee 
Act, 1893. 
76. Investing stayed or discontinued on request. 

YIII. Money on Deposit, and Intebest thereon. 

76. Money to be placed on deposit. 

77. Money not to be placed on deposit in certain cases. 

78. When money shall be withdrawn from deposit. 

79. Time for placing money on deposit. 

80. As to placing on deposit cash arising from conversion of Grovemment 

securities. 

81. No interest computed on a fraction of £1. 

82. For what periods interest is to be computed. 

83. When interest is to be credited. 

84. Mode of calculating interest in certain cases on parts of money 

withdrawn. 

85. Placing of interest on deposit. 

IX. Exchange or Conversion of Government Securities, and Transactions 
WITH THE National Debt Commissioners. 

86. Exchanges of securities in lieu of actual purchases and sales. 

87. Manner of recording such exchanges. 

88. Commission to be charged on exchanges and paid to the Exchequer. 
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89. Periodical adjoBtment of exchange account. 

90. AdjnBtment of dividends on Gk)Yemment secnrities in Court. 

91. Surplus of money on the Pay Office Account to be transferred to the 

National Debt Commissioners. 

92. Deficiency of money on the Pay Office Account to be made good by 

the National Debt Commissioners. 

93. National Debt Commissioners to give credit for interest on money 

on deposit. 

X. Calculation of Residues, Evidence op Life, Ac. 

94. Calculations of residues to be made in Pay Office. 

95. Evidence of life &c. 

96. Affidavits in other cases. 

XI. Copies op Orders and other Documents for Audit Office. 

97. Office copy of Schedules Ac. to be sent to Audit Office. 

98. Office copy of certificates and other documents to be sent. 

XII. Miscellaneous. 

99. Paymaster to give certificates of funds in Court. 

ICX). Paymaster may issue transcripts of accounts and furnish other 
information. 

101. List of dormant funds &c. to be made triennially and published. 

102. Transfer of small balances to a special account. 

103. Titles of accounts not to exceed thirty-six words. 

104. Outstanding cheques of late Accountant-General. 

105. Index of documents filed. 

106. Names and addresses of suitors. 

107. Paymaster's directions to be issued and signed as Treasury may 

prescribe. 

108. Identification of persons to be paid &c. 

109. When stocks or shares of companies or other securities are converted. 

110. When allotments of new stock are made by companies. 

111. Rules to apply to District Registries at Liverpool and Manchester. 



APPENDIX. 

Form No. 1. 

Lodgment Schedule referred to in Rule 5, and specimen Lodgment 
Schedules. 

Form No. 2. 

Payment Schedule referred to in Rule 6, and specimen Payment 
Schedules. 
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Form No. 3. 

Gombined Lodgment and Payment Schedule referred to in Rule 8. 

FoBM No. 4. 

Certificate of Ascertained Sums referred to in Rale 11. 

FoBM No. 6. 

Certificate of Taxed Costs referred to in Rule 12. 

Form No. 6. 

Certificate of Execution of Documents referred to in Rale 18. 

Form No. 7. 

Order for Payment in Qaeen*s Bench and Probate, Divorce, and Admiralty 
Divisions referred to in Rale 28. 

Form No. 8. 

Reqaest for Lodgment of Money in Chancery Division referred to in 
Rale 30. 

Form No. 9. 

Reqaest for Lodgment or Transfer of Securities in Chancery Division 
referred to in Rule 30. 

Form No. 10. 

Request for Lodgment in Chancery Division under Orders XXII. and 
XXXI.. referred to in Rule 30. 

Form No. 11. 

Request for Lodgment in Queen's Bench Division referred to in Rule 32. 

Form No. 12. 

Request for Lodgment in Probate, Divorce, and Admiralty Division 
referred to in Rule 34. 

Form No. 13. 

Notice of Appropriia-tion of Money lodged in Queen's Bench Division 
under Order XIV. referred to in Rule 43. 

Form No. 14a. 

Request for payment of Money lodged " in satisfaction " referred to in 
Rule 44 (a). 

Form No. 14b. 

Request for Payment of Money lodged " against claim " referred to in 
Rule 44 (&). 

Form No. 14c. 

Certificate as to Person Entitled to Money lodged " as security for costs " 
referred to in Rule 44 (c). 
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Form No. 15. 

Declaration (referred to in Rule 62) to be made by a person applying, 
without letters of administration, for fnnds directed to be paid to a 
person who has died intestate. 

Form No. 16. 

Bequest for Lodgment without an affidavit under The Trustee Act, 1893, 
and Certificate of Commissioners of Inland Reyenue to be furnished 
therewith, referred to in Rule 41. 



1, the Right Honourable Farrer Baron Herschell, Lord High Chancellor of 
Great Britain, with the concurrence of the Lords Commissioners of Her Majesty's 
Treasury, do hereby in pursuance of the powers contained in The Court of 
Chancery Funds Act 1872, The Supreme Court of Judicature Act 1875, 
The Supreme Court of Judicature (Funds Ac.) Act 1883, The Supreme 
Court of Judicature (Procedure) Act 1894, and of every other power enabling 
me in that behalf, make the following Rules : — 

I. Operation of Rules and Interpretation of Terms. 

1. Commencement of Rules and Short Title. — These Rules come into operation 
on the 1st day of January, 1895, and may be cited as "The Supreme Court 
Funds Rules, 1894." 

2. Repeal of existing Rules. — All other Rules or General Orders prescribing 
the mode of dealing with funds in Court, and containing any provisions relating 
to funds in Court inconsistent with these Rules, are hereby revoked and these 
Rules substituted therefor, as from the same dav: Provided that the Rules 
hereby revoked shall continue to apply to Orders made but not fully acted 
upon before these Rules come into operation, so far as is indispensable for the 
purpose of duly giving effect to such Orders. 

3. Interpretation of Terms. — In these Rules and in Orders as herein 
prescribed and defined terms shall have the same meaning as the same terms 
are defined to have in the Rules of the Supreme Court, 1883, and the following 
words shall have the several meanings hereby assigned to them: viz. — 

" Paymaster " means Her Majesty's Paymaster- General for the time 
being for and on behalf of the Supreme Court of Judicature, or 
the Assistant Paymaster- Greneral for Supreme Court business for the 
time being deputed by the Paymaster- General to act on his behalf for 
such business : 

" Pay Office " means the Paymaster- General's Office for business of the 
Supreme Court of Judicature : 

" Pay Office Account " means the account of the Paymaster- General for the 
time being for and on behalf of the Supreme Court of Judicature : 
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" Andit Office " meanB the Office of the Comptroller and Auditor General in 
which the andit of the acconnts of the Pay Office is conducted : 

" Bank " means the Bank of England, or the Governor and Company of 
the Bank of England, and includes for District Begistry purposes the 
branch banks, of the Bank of England in Liverpool and Manchester : 

" Company " includes corporation or body corporate : 

" Person " includes a firm : 

" Grovemment Securities " means New Consols, or £2f per centum Annuities, 
or £2^ per centum Annuities, or Local Loans Stock: 

" Funds " or " funds in Court " means any money, Government Stock or 
annuities, or other securities, or any part thereof standing or to be 
placed to the Pay Office Account in the books of the Bank of England 
or of any other company, and includes boxes and other effects : 

" Lodge in Court " means pay or transfer into Court, or deposit in Court : 

" Lodgment in Court " means payment or transfer into Court, or deposit 
in Court : 

" Title of the cause or matter " means the short title of the cause or matter, 
with the reference to the Record : 

" Ledger credit " means the title of the cause or matter and the separate 
account (if any) opened or to be opened under an Order or otherwise, 
in the books of the Paymaster, to which any funds are credited or 
to be credited : 

" Order " means an Order of the Supreme Court of Judicature or of the 
High Court of Justice or Court of Appeal, whether made in Court or 
in Chambers, and an Order in Lunacy, and includes a judgment or 
decree, and a report of a Master in Lunacy, confirmed by fiat, and 
thereby receiving the operation of an Order under the Lunacy 
Regulation Acts for the time being in force, or any general Order 
made thereunder ; and a certificate of a Master in Lunacy to be acted 
on without further Order; and includes the Schedule or Schedules to 
an Order : 

" Direction " means any cheque, draft, or authority issued to the Bank 
of England, or to any other Company, which relates to money or 
securities standing or to be placed to the Pay Office Account; and 
includes any authority for the payment of money through the agency 
of the Post Office : 

"Court" means the Supreme Court of Judicature or the High Court of 
Justice or any Division thereof, or the Court of Appeal : 

" Registrar " means a Registrar of the Chancery or of the Probate, 
Divorce, and Admiralty Divisions of the High Court of Justice, and a 
Registrar in Bankruptcy; also the District Registrars of the Court 
in Liverpool and Manchester; and includes the officer whose duty it 
may be under any General Orders in Lunacy for the time being in 
force to draw up and issue Orders in Lunacy: 
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*' Chief Clerk's certificate" or "certificate of a Chief Clerk" means a 
certificate made by a Chief Clerk of the Chancery Division of the 
Conrt or by a District Registrar of the Conrt in Liyerpool or Manchester 
acting as a Chief Clerk: 

*' Taxing Officer " means a Taxing Master in the Chancery Division of the 
Conrt, and the Master or person whose duty it is to tax the costs in 
the other Divisions or in Lunacy: 

" National Debt Commissioners " means the Commissioners for the redaction 
of the National Debt: 

" Statutory declaration " means a declaration nnder The Statutory Declara- 
tions Act, 1835 (5 & 6 Will. lY. c. 62), subject to the provisions of 
44 & 45 Vict. c. 41, s. 68 : 

In causes and matters proceeding in a District Registry '* Master," *' Chief 
Clerk," and " Taxing Officer " mean District Registrar : 

Words importing the singular number only include the plural number, 
and words importing the plural namber only include the singular 
number : 

Words importing males include females. 
II. Pbepabation of Orders in the Chancery Division and in Lunacy to 

BE ACTED* UPON BY THE PAYMASTER, AND PARTICULARS RELATING THERETO. 

4. Application of Btdes 6 to ^ i'liclusive. — The Rules next following, 
numbered severally 5 to 27 inclusive, shall apply only to causes and matters in 
the Chancery Division, and (so far as the same are applicable) to matters in 
Lunacy. 

8. Order for funds to he brought into Court to have a Lodgment Schedule. 
— Every Order which directs funds to be lodged in Court shall have annexed 
thereto as part thereof a Schedule, to be styled the Lodgment Schedule, which 
shall be headed with the title of the cause or matter, the date of the Order, 
and the title of the ledger credit to which the funds are to be placed; and 
shall set out in a tabular form : — 

(a) The name, or a sufficiently identifying description of the person by 
whom the funds are to be lodged: 

(&) The amount, if ascertained, and the description of the funds. 

The authority for a lodgment of the proceeds of the sale of any property 
which has been directed by an Order to be sold, and for a lodgment of 
Receivers' balances, may be a Lodgment Schedule signed by a Chief Clerk; 
and such Lodgment Schedule shall operate in the same manner as a Lodgment 
Schedule annexed to an Order. 

The Lodgment Schedule shall be prepared upon a printed form according 
to the Form No. 1 in the Appendix to these Rules (see p. 244), and as nearly 
as may be in the manner shown by the specimen entries appended to such 
Form ; and may direct the investment and accumulation of the funds or the 
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dividends or interest on the funds to be lodged $ and may also direct that the 
funds shall not be dealt with without notice to the purchaser or other person 
named in such Schedule. 

6* Order for fwnds to he paid out 8cc, to have a Payment Schedule. — 
Every Order which directs funds in Court to be paid, sold, transferred, or 
delivered, or carried over to any other ledger credit than that to which the 
same are standing, or to be otherwise dealt with by the Paymaster, shall have 
annexed thereto as part thereof a Schedule, to be styled the Payment Schedule, 
which shall be headed with the title of the cause or matter, the date of the 
Order, and the ledger credit to which the funds dealt with are standing. The 
Payment Schedule shall contain as part of the heading a statement of the funds 
with which, or with part of which, or with the interest or dividends on which 
the Paymaster is to deal, describing them if already in Court as they appear 
in the Paymaster's certificate, or if not already in Court stating ' the source 
from which they are to be derived. The Payment Schedule shall set out in 
a tabular form: — 

(a) The name of each person to whom a payment, transfer, or delivery of 
any funds is to be made : unless the name is to be stated in a certificate 
of a Chief Clerk or a Master in Lunacy or a Taxing Officer, or unless 
such payment, transfer, or delivery is to be made to trustees or other 
persons in succession, or to representatives when no probate or letters 
of administration shall have been taken out at the date of the Order. 
The name shall be in full (the Christian name preceding the surname) 
except in the case of a payment to a firm, when the business title 
of such firm may be stated; and when a payment is to be made 
to a person named in the Schedule, the address (if known at the 
time of preparing the Schedule) of such person, or in the case of 
a payment to two or more persons jointly of one of such persons, 
shall be stated in the Schedule: 

(b) The title of the ledger credit or separate account to which any funds 
are to be carried over: 

(c) The amount and description of the funds in each case to be paid, 

sold, transferred, delivered, or carried over, so far as the same can 
be ascertained at the date of the Order, except in the case of aliquot 
parts of an ascertained amount; and where the actual amounts to 
be dealt with cannot be ascertained at the date of the Order, and 
are not to be subsequently ascertained by any means provided for 
by the Order or by these Rules, the aliquot parts to be dealt with : 

(d) The nature and necessary particulars of any other dealings with 
such funds by the Paymaster. 

In the body of the Schedule short descriptions may be used, and it shall not 
be necessary to add that the specific amounts dealt, with form part of the larger 
amount of any like funds mentioned in the heading. The word " interest " in 
the Schedule shall, unless otherwise specified, mean the dividends and interest 
on all the funds mentioned in the heading. 
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The Payment Schedule shall be prepared npon a printed form according to 
the Form No. 2 in the Appendix to these Rules (see p. 246) , and as nearly as 
may be in the manner shown by the specimen entries appended to such Form. 

7. When a separate ojccount is opened. — ^When funds in Conrt are by an 
Order directed to be carried over to a separate account, the title of the ledger 
credit to be opened for the purpose shall, unless the Order otherwise directs, 
commence with the title of the cause or matter to which such funds are 
standing. 

8. When hoth a Lodgment and PoAfment Schedtde to he annexed. — Every 
Order which directs or authorises the lodgment of funds in Court and also 
deals with such funds or any part thereof, or with any funds already in Court 
to the same ledger credit, shall have annexed thereto as part thereof a 
combined Lodgment and Payment Schedule, in the Form No. 3 in the 
Appendix to these Rules (see p. 248). 

9. Separate Schedule for ea>ch ledger credit. — When funds to be lodged in 
Court under an Order are by the same Order directed to be placed to two or 
more ledger credits, separate Lodgment Schedules shall be made out for such 
respective ledger credits; and when funds standing to two or more ledger 
credits are dealt with by the same Order, separate Payment Schedules shall 
be made out for such ledger credits respectively. 

10* Instructions to Paymaster to he solely contained in Schedule. — The 
Lodgment and Payment Schedules respectively shall contain the whole of the 
instructions intended by the Orders of which they severally form part to be 
acted upon by the Paymaster, and all particulars necessary to be known by 
him, BO far as such instructions and particulars are capable of being expressed 
at the date of the Order, and the Paymaster shall only be responsible for 
giving effect to such instructions so intended to be given by the Order as are 
expressed in the Lodgment or Payment Schedule thereto. The instructions 
and particulars contained in a Lodgment or Payment Schedule shall not be 
set forth in the body of the Order, but shall only be therein referred to as 
appearing by the Schedule, unless for any special cause it shall, in the opinion 
of the Judge by whom the Order is made, or the Registrar by whom the same 
is drawn up, be necessary to set forth some part of such instructions or 
particulars both in the body of the Order and in the Schedule. 

11. When sums are to he ascertained hy certificate ^c. — When an Order 
directs any sums to be ascertained by the certificate of a Chief Clerk or Taxing 
Officer, or a Master in Lunacy, or in any other manner, and to be afterwards 
dealt with by the Paymaster, it shall be so expressed in the Payment Schedule ; 
and such certificate or other authority, or a duplicate or an office copy of the 
same, or of so much thereof as shall be necessary, shall be sent to the Paymaster. 
Such certificate shall be printed, or partly printed, and as nearly as may be 
in the Form No. 4 appended to these Rules (see p. 248). 
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12* Certificate for payment of taxed costs. — When an Order directs payment 
out of a fnnd in Conrt of any costs directed to be taxed by a Taxing Officer, 
the Taxing Officer shall state in his certificate the name and address of the 
person to whom such costs are payable. Sach certificate shall be printed, or 
partly printed, and as nearly as may be in the Form No. 6 appended to these 
Bales (see p. 249), and a dnplicate or an office copy thereof shall be sent to 
the Paymaster. 

IS* Interest how ascertained. — When interest not directed to be certified 
is payable in respect of any money in Court directed by an Order to be dealt 
with by the Paymaster, there shall be stated in the Payment Schedule the rate 
per centum at which, and (if the day to which interest is payable can be fixed 
by the Order) the day (inclusive) to which such interest is to be computed, 
and the amount of such interest. 

14* When the day to which interest is payable cannot he ascertained. — If the 
day to which interest is payable cannot be fixed by the Order, the day from 
which (exclusive) such interest is to be computed shall (except in the case 
of a computation of subsequent interest in the certificate of a Chief Clerk, or 
a Master in Lunacy) be stated in the Payment Schedule, and such interest 
may be directed to be computed and certified by a Chief Clerk, or a Master in 
Lunacy, or (where the computation is dependent upon the taxation of costs) 
by a Taxing Officer. 

15. When interest certified hy a Chief Clerk 8fc. — Interest certified by a 
Chief Clerk, or a Master in Lunacy, or a Taxing Officer, may, unless the Order 
otherwise directs, be computed to a day subsequent to the date of the certificate 
and to be named therein as the day for payment, so as to allow a reasonable 
time for doing all necessary acts to enable the payment to be made; and the 
Chief Clerk, or Master in Lunacy, or Taxing Officer may, if he thinks fit, require 
a statement in writing of such computation, authenticated by the signature of 
the solicitor of the person having the carriage of the Order, to be produced 
before preparing the certificate, but no affidavit verifying such computation 
shall be required. 

16. When interest to he ascertained hy affidavit. — When the day for payment 
is not fixed by the Order, and the interest is not directed to be certified as in 
the last preceding Bule mentioned, such interest shall, without any provision 
in the Order for that purpose, be ascertained by an affidavit, or by a statutory 
declaration, in which case such interest shall be computed to a day (inclusive) 
to be named in such affidavit or declaration as the day for payment, which day 
shall not be more than fourteen days after the day of swearing such affidavit 
or making such declaration ; and such affidavit or declaration shall be a sufficient 
authority to the Paymaster to pay or apply the amount of interest so ascertained 
in the manner directed by such Order. 

17. Deduction of income tax from interest. — In every case in which interest 
is to be computed, income tax (if any) shall, in making such computation, be 
deducted therefrom at the rate payable during the time such interest accrues. 
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nnless the Order otherwise directs ; and if income tax has been dedncted, it 
shall be so stated in every sach affidavit or declaration as is mentioned in 
the last preceding Rnle. 

18. When dealings by the Paymaster are made contingent u/pon the execution 
of particvZar documents. — Whenever the dealing by the Paymaster with funds 
in Conrt is, by an Order, made contingent apon the execntion of some document, 
it shall be so expressed in the Payment Schedule. The execntion of such 
document shall be certified by a Master in Lunacy or by a Chief Clerk : provided 
that in the case of a document in existence at the date of the Order and 
sufficiently identified in the Schedule, the execution may be directed to be 
verified by affidavit. Such certificate or affidavit shall state the particular 
amount of funds to be dealt with, and such certificate shall be printed, or partly 
printed, and as nearly as may be in the Form No. 6 appended to these Rules 
(see p. 250). 

19. Periodical payments. — When an Order directs the payment of dividends, 
annuities, or other periodical payments to be made by the Paymaster, there 
shall be stated in the Payment Schedule (except in the case of dividends payable 
as they accrue due), the time when the first of such payments and all subsequent 
periodical payments, whether quarterly, half-yearly, yearly, or otherwise, are 
to be made. 

20. Legacy, estate, and stuccession duty. — When an Order directs the 
payment, transfer, or delivery of funds in Court, in respect of which duty shall 
be payable to the revenue under the Acts relating to legacy or estate or 
succession duty, and does not direct the payment of such duty, it shall be stated 
in the Payment Schedule that such payment, transfer, or delivery is subject to 
duty, and in such case the Paymaster is to have regard to the circumstance that 
such duty is payable ; and when by an Order funds in respect of which such 
duty may be chargeable are directed to be invested, carried over, or placed to 
a separate account, the words " subject to duty " shall be added in the Schedule 
to the separate account directed to be opened. 

21* Payment, transfer, or delivery to trustees Sfc, — When a person to whom 
payment, transfer, or delivery of funds in Court is directed is entitled thereto 
as real estate, or as trustee, executor, or administrator, or otherwise than in 
his own right or for his own use, the fact that he is entitled to the same as 
real estate, or the character in which he is so entitled, shall be stated in the 
Payment Schedule to the Order, or in the certificate of a Chief Clerk, or of 
a Taxing Officer, or of a Master in Lunacy. 

22. Draft Schedule to he prepared by party having conduct of proceedings. — 
When an Order is made dealing in any way with funds in Court or to be brought 
into Court in accordance with minutes agreed upon by the parties, the solicitor 
of the party whose duty it is to procure the Order to be drawn up and entered 
shall prepare and lodge with the Registrar or other proper officer, for his 
consideration, draft Lodgment and Payment Schedules, as the case may be, in 
the same form as the Lodgment and Payment Schedules to an Order, and 
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containing the particnlars, so far as the same have been ascertained, which 
are required by these Rules to be contained in the Lodgment and Payment 
Schedules of the Order. 

28* Orders how drawn up and entered. — Every Order which is to be 
acted upon by the Paymaster shall be drawn up and entered by the Registrar, 
unless the Judge otherwise directs, and shall either be wholly printed, or, 
in cases in which printed forms can be used, may be partly in print and partly 
in writing. 

29h Copy of Schedules for PaymaMer, — When any Order to be acted upon 
by the Paymaster is left for entry, a further copy of the Schedules thereto, 
initialled by the Registrar and stamped with his official seal on every leaf, 
shall be left therewith. Such further copy of the Schedules shall be examined 
and sealed and marked with a reference to the Order as entered, and shall be 
sent to the Paymaster. 

A copy of a Lodgment Schedule signed by a Chief Clerk (under Rule 5 
of these Rules) shall be sent to the Paymaster by the Chief Clerk. 

28. Paymaster to act on copy of Schedules. — The copy of the Schedules to 
an Order sent to the Paymaster pursuant to the last preceding Rule shall be 
the Paymaster's authority for giving effect to the several operations directed 
therein. No part of the Order other than the Schedules thereto shall be sent 
to the Paymaster. 

26. Additional copies of printed Orders. — Additional printed copies of Orders 
or Schedules may be made according to the requirements of the parties or 
their solicitors, and when such Orders have been entered, such additional 
copies shall be transmitted to the Central Office, and upon being duly completed 
and signed or certified by the proper officer, may be issued as office or certified 
copies. 

27. Amendment of a>ccidental errors in printed Orders. — Clerical mistakes 
or errors, or accidental omissions in printed Orders, may be amended in writing : 
Provided that no amendment shall be made in any Order to provide for a 
new state of circumstances arising after the date of the Order; nor shall any 
Order be amended for the purpose of extending the time thereby limited for 
making any lodgment of funds in Court. 

When any such amendment is made in a Schedule to an Order, the copy 
of such Schedule to be sent to the Paymaster under Rule 24 (if not already 
so sent) shall be amended and sealed in the manner above provided. If such 
copy has prior to the amendment been sent to the Paymaster, a notification 
of the amendment, signed by a Registrar, shall be delivered to the solicitor 
having the carriage of the Order, who shall leave such notification at the 
Pay Office, and produce therewith the amended Order; and the Paymaster 
shall note such amendment on his copy of the Schedule and act in accordance 
therewith. 
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III. FoBM OF Orders for the Payment of Monet in the Queen's Bench 
AND Probate, Divorce, and Admiralty Divisions. 

28. Form of Orders in Queen's Bench and Probate, Divorce, and Admiralty 
DivisioTis. — In the Queen's Bencli and Probate, Divorce, and Admiralty 
Divisions an Order for the payment of money to be acted npon by the Pay- 
master shall be in the Form No. 7 in the Appendix to these Bales (see p. 251), 
or as nearly as may be, and shall be signed by a Master or a Registrar, or by 
an Official Referee, or by a Clerk of Assize, or an Associate, as the case may be. 

IV. Lodgment of Funds in Court. 

29* All funds lodged in Court to he placed to the a/icount of the Paymaster. — 
All funds to be paid into or deposited in Court shall be paid or deposited at 
the Bank of England (Law Courts Branch), or in the case of funds to be lodged 
in Court in the District Registries of the High Court in Liverpool or Manchester 
at the branch banks of the Bank of England in Liverpool or Manchester, and 
placed in the books of the Bank to the account of the Paymaster- Greneral for 
the time being for and on behalf of the Supreme Court of Judicature ; and the 
Bank shall cause a receipt to be given to the person making the payment 
or deposit. 

All securities to be transferred into Court shall be transferred to the said 
account in the books of the Bank or other company in whose books such 
securities are registered. 

Any effects brought to the Bank to be so deposited in Court shall be 
deposited in locked boxes, or in such other secure manner as shall satisfy the 
Bank ; and before taking custody of a box the agent, or other officer acting on 
behalf of the Bank, may at his discretion require an inspection of its contents 
in presence of the person depositing it. 

Cheques for lodgment of money are to be made payable to the Bank of 
England (Law Courts Branch) for the account of the Paymaster-General, and 
not to the Paymaster personally. 

30* Manner of lodgment of funds in Chancery Division, and particulars to he 
stated in request. — In the Chancery Division a direction for a lodgment directed 
by an Order, or in a Lodgment Schedule signed by a Chief Clerk (in the case 
of purchase moneys or receivers' balances), shall be issued by the Paymaster 
upon receipt of a copy of the Lodgment Schedule ; and a direction for a 
lodgment under The Trustee Act, 1893, shall be issued by him npon receipt of 
an office copy of the Schedule mentioned in Rule 41, or upon receipt of the 
request and certificate of the Commissioners of Inland Revenue mentioned in 
that Rule. 

The Paymaster, on a request to that effect signed by or on behalf of a person 
directed by an Order to make a lodgment, may issue a separate direction for 
lodgment of a part of the sum so directed to be lodged: Provided that the 
Paymaster shall not further deal, under such Order or under these Rules, with 
the amount so lodged until the full lodgment directed by the Order has been 
made ; and provided that such lodgment of part of a sum shall not affect or 
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prejadioe any liability, process, or other consequences which such person may 
have become subject to by reason of his default in not lodging the whole sum. 

Directions for lodgments in the branch banks of the Bank of England in 
Liverpool or Manchester may be issued by the District Registrars of the Court 
in Liverpool and Manchester. 

A lodgment of funds in Court not directed by an Order may be made 
upon a direction to the Bank or other company, to be issued by the 
Paymaster on a request signed by or on behalf of the pers(m desiring to make 
such lodgment: Provided that no such lodgment shall be placed in the Pay 
Office books to a separate account in a cause or matter (except to a security 
for costs account) unless an Order has directed such separate account to be 
opened. 

The request for a direction under this Rule shall state the name of the 
person by or on whose behalf the funds are to be lodged, the ledger credit in 
the Pay Office books to which the funds are to be placed, and the date of 
the authority or certificate (if any) in pursuance of which the funds are to 
be lodged. 

In cases of funds to be lodged in pursuance of The Lands Clauses 
Consolidation Act, 1845, or of the Copyhold Acts, the further particulars 
required under Rules 39 and 40 shall be stated in the request. And when 
(otherwise than as hereinbefore provided) funds are lodged in Court in pur- 
suance of an Act of Parliament, under which some specific authority is necessary 
for such lodgment, the request for a direction for lodgment shall contain a 
reference to such Act and authority, and the requisite authority shall be left 
at the Pay Office. 

Except in the cases next mentioned, the requests under this Rule shall be 
in the Forms No. 8 (for money) and No. 9 (for securities) in the Appendix 
in these Rules (see pp. 261, 252). 

Lodgments under Orders XXIL and XXXI. of R. 8. C, 1883. — When money is 
to be lodged under the provisions of Order XXII. of the Rules of the Supreme 
Court, 1883 (in any action brought to recover a debt or damages), or under 
the provisions of Rule 26 of Order XXXI. of the said Rules, the request shall 
be in the Form No. 10 in the Appendix to these Rules (see p. 263), and shall 
contain a statement of the circumstances under which the money is to be lodged, 
in such of the following terms as may be applicable to the case, viz. : — 

(o) When the money is to be lodged subject to the provisions of Rule 5 
of Order XXII., a statement in the following terms : — " Paid in on 
behalf of defendant in satisfaction of claim of above-named [name 
of party"]" (or " with defence setting up tender "). 

(b) When the money is to be lodged subject to the provisions of Rule 6 
of Order XXII., a statement in the following terms : — " Paid in on 
behalf of defendant against claim of above-named [name of j^arfy], 
with defence denying liability." 

(c) When the money is to be lodged under the provisions of Rule 26 
of Order XXXI., a statement in the following terms: — "Paid in to 
security for costs account on behalf of [name of party']" 
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81« Conditional lodgment of money at the BanJc in urgent cases. — ^When it 
is desired to bring money into Court in the Chancery Division, whether under 
an Order or otherwise, withont waiting the time necessary to obtain a direction 
for the Bank to receive snch money, it may be lodged at the Bank to the credit 
of a Supreme Court Suspense Account (subject to being dealt with as hereinafter 
mentioned, and not otherwise), upon an application signed by the person desiring 
to lodge the same, or his solicitor, and addressed to the Bank, specifying the 
amount, and the title of the ledger credit to which it is desired to be lodged, 
and upon such lodgment being made one of the cashiers of the Bank 
shall g^ve a certificate that the amount has been lodged to the credit of the 
said Suspense Account; and in every case the person making such lodgment, 
or his solicitor, shall forthwith request the direction of the Paymaster for the 
Bank to receive the money in the manner provided by the last preceding Rule, 
and shall leave such direction at the Bank for the purpose of having the money 
so previously lodged transferred to the Pay Office Account, and placed in the 
books of the Pay Office to the ledger credit mentioned in such direction. 

82. Manner of lodgm^ent of funds in the Queen^s Bench Division. — In the 
Queen's Bench Division a lodgment of money to the account of the Paymaster 
shall be made on presentation at the Bank (Law Courts Branch) of a request 
signed by or on behalf of the person desiring to make such lodgment. Such 
request for lodgment shall be in the Form No. 11 in the Appendix to these Rules, 
(see p. 254), or as nearly as may be, and shall specify the title of the cause or 
matter to the credit of which the lodgment is to be placed, and shall also 
contain a statement of the circumstances under which the money is lodged in 
such of the following terms as may be applicable to the case, viz. : — 

(a) When the money is to be lodged subject to Rule 5 of Order XXII. of 
the Rules of the Supreme Court, 1883, a statement in the following 
terms: — "Paid in on behalf of defendant in satisfaction of claim 
of above-named [name of party'] " {or " with defence setting up 
tender"). 

(b) When the money is to be lodged subject to Rule 6 of Order XXII. of 
the Rules of the Supreme Court, 1883, a statement in the following 
terms: — "Paid in on behalf of defendant against claim of above- 
named l^name of party] with defence denying liability.*' 

(c) When the money is to be lodged under Rule 26 of Order XXXI. of 

the Rules of the Supreme Court, 1883, a statement in the following 
terms : " Paid in to security for costs account on behalf of [name 
of party]." 

(d) When the money is to be lodged in pursuance of an Order or other- 
wise than as above specified, a statement of the nature and date 
of the authority under which the lodgment is made, as for instance : 
— " Paid in under Order dated the day of 18 " 
(or "Paid in on notice of appeal [in Bankruptcy], dated the 

day of 18 "). 
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If the lodgment is made upon a notice or pleading, snch notice or pleading 
mnst be produced at the Bank, and the receipt for the lodgment shall be given 
thereon ; and if the lodgment is made in pursuance of an Order, such Order, or 
an office copy thereof, must be produced at the Bank by the person making 
the lodgment. 

A lodgment of funds other than money shall be made upon a direction to 
be issued by the Paymaster upon receipt of a copy of the Order directing such 
lodgment. 

88* Lodgments under Orders XXII. and XXXI. to he distinguished in 
Pay Oj^ice hooks. — In every case of a lodgment in the Chancery and Queen's 
Bench Division under the provisions of the said Orders XXII. and XXXI., as 
provided in the preceding Rules 30 and 32, the Paymaster shall cause an entry 
to be made in his books indicating the circumstances under which the money 
is stated to be lodged. 

34. Manner of lodgment of funds in Prohatey DivorcCy and Admiralty Division : 
su>ch lodgments to he notified to Registrar. — In the Probate, Divorce, and Admiralty 
Division a lodgment of funds to the account of the Paymaster shall be made 
upon presentation at the Bank (Law Courts Branch) of an authority signed 
by or on behalf of a Registrar. Such authority shall be issued upon a request 
signed by or on behalf of the person desiring to make such lodgment. The 
request shall specify the title of the cause or matter (which in Admiralty actions 
shall include the name of the ship), and any particulars of the lodgment which 
may be necessary, and shall be in the Form No. 12 in the Appendix to these 
Rules (see p. 254). 

When the receipt of funds authorised to be lodged as above has been certified 
to the Paymaster by the Bank, the Paymaster shall cause a notification of the 
lodgment to be sent to the Registrar by whom or on whose behalf such lodgment 
was authorised. 

85* Bequests and directions muy he sent hy post. — ^A request or authority 
for the issue by the Paymaster of a direction for the lodgment of funds 
in Court may be sent to the Paymaster by post, and if so desired by the person 
sending the same the Paymaster shall send such direction by post t6 the 
address specified by such person. 

36* Persons may hring funds into Court in Chancery Division though time 
limited hy Order has expired. — A person directed by an Order in the Chancery 
Division to make a lodgment in Court shall be at liberty to make the same 
without further Order, notwithstanding the Order may not have been served, 
or the time thereby limited for making such lodgment may have expired ; and 
if any further sum of money has by reason of such default become payable 
by such person for interest, or in respect of dividends, he shall be at liberty 
to lodge in Court such further sum upon a request as hereinbefore provided : 
Provided that any such subsequent lodgment shall not affect or prejudice 
any liability, process, or other consequences which such person may have 
become subject to by reason of his default in making the same within the 
time so limited. 



SUPREME COURT FUNDS RULES, 1894. 223 

87. Upon receipt or transfer of funds, direction to he returned to Paymaster, 
— When funds have been received by the Bank, and when secorities have been 
transferred in the books of the Bank or any other company to the Fay Office 
Account in accordance with a direction, the Bank or other company shall 
forthwith send such direction to the Paymaster with a certificate thereon that 
the funds specified have been received or transferred as therein authorised, 
and (in the case of such other company) shall therewith send the stock or 
share certificate (if any) of the securities so transferred. 

88« Certificate of lodgment in Chancery Division to he JUed. — In the 
Chancery Division, when any direction or other authority for the lodgment of 
funds in Court is returned to the Paymaster, with a certificate thereon that 
the funds therein mentioned have been lodged, the Paymaster shall as soon as 
practicable file at the Central Office a certificate of such lodgment, and shall 
therein state the ledger credit to which such funds have been placed in the 
books at the Pay Office; and an office copy of such certificate of the 
Paymaster shall be received as evidence of the lodgment. 

Certificates or notifications of lodgments at the branch banks of the Bank 
of England in Liverpool and Manchester (in Chancery and Admiralty causes 
and matters) shall be transmitted by the Paymaster to the respective District 
Registrars, and shall be filed in the District Registries (instead of in the 
Central Office). 

39. When money is lodged under Act 8 Vict. c. 18, «. 69, disahility to he 
stated. — Money lodged in Court in the Chancery Division pursuant to the 
69th Section of The Lands Clauses Consolidation Act, 1845, in respect of lands 
in England or Wales, shall be placed in the books at the Pay Office to the credit 
of " Ex parte the promoters of the undertaking," in the matter of the special Act 
(citing it), and some words shall be added in each case briefly expressive of the 
nature of the disability to sell and convey, by reason of which the money shall 
be so paid in, which particulars shall be stated in the request for the direction 
for the lodgment. 

40. Money lodged under the Copyhold Acts to he specially described. — 
Money lodged in Court in the Chancery Division pursuant to the Copyhold 
Acts shall be placed in the books at the Pay Office to the credit of " Ex parte 
the Board of Agriculture," and of the particular manor in respect of which 
the money shall be so paid in; and in the request for a direction for the 
lodgment the name and locality of such particular manor shall be stated. 

41. Lodgments under The Trustee Act, 1893. — When a legal personal 
representative desires to lodge funds in Court under The Trustee Act, 1893, 
without an affidavit, he shall leave with the Paymaster a request signed by 
him or his solicitor, with a certificate of the Commissioners of Inland Revenue ; 
such request and certificate to be in the Form No. 16 in the Appendix to these 
Rules (see p. 258), with such variations as may be necessary, or, as regards such 
certificate, in such other form as shall from time to time be adopted by the said 



224 SUPREMK COURT FUNDS RULES, 1894. 



Commissioners with the consent of the Lords Commissioners of Her Majesty's 
Treasnry. The money or securities so lodged shall be placed to the credit 
mentioned in snch request. 

When a trustee or other person desires to lodge funds in Court under 
The Trustee Act, 1893, upon an affidavit, he shall annex to such affidavit a 
Schedule in the same printed form as the Lodgment Schedule to an Order, 
setting forth : — 

(a) His own name and address : 

(6) The amount and description of the funds proposed to be lodged 
in Court : 

(c) The ledger credit in the matter of the particular trust to which the 
funds are to be placed : 

(d) A statement whether legacy or estate or succession duty (if charge- 
able) or any part thereof has or has not been paid : 

(e) A statement whether the money or the dividends on the securities 

so to be lodged in Court, and all accumulations of dividends thereon, 
are desired to be invested in any and what description of 
Grovemment securities, or whether it is deemed unnecessary so 
to invest the same. 
An office copy of such Schedule is to be left with the Paymaster. 

41a* Lodgment v/nder Life Assurance Companies {Payment into Court) Act, 
1896. — Where a company desires to lodge money in Court under The Life 
Assurance Companies (Payment into Court) Act, 1896, there shall be annexed 
to the affidavit directed to be made by Order LIVc, Rule 1, of the Rules of 
the Supreme Court, or any substituted Rule, a Lodgment Schedule, stating the 
title and address of the company, the amount of the money proposed to be 
lodged, and the ledger credit to which it is to be placed. Such ledger credit 
shall be as follows, with any necessary variations : — " In the matter of the Policy 
No. of the Company." An office copy of the Schedule is to be 

left with the Paymaster. 

On receipt by the Paymaster of any subsequent notice of claim transmitted 
by such company pursuant to their undertaking referred to in Sub-section (e) 
of the said Rule, he shall retain the same, and make an entry thereof in his 
books, and on any certificate of the fund to which such notice refers he shall 
notify the name of the person giving such notice and the date thereof. 

The Paymaster shall also upon such request as is mentioned in Rule 100, 
and upon payment of the same fee as is payable for a transcript under that 
Rule, supply a copy of such notice. 

42. Credit to which proceeds of securities and dividends are to he placed. — 
Any principal money or dividends received by the Bank in respect of securities 
standing to the Pay Office Account shall be placed in the books at the Pay Office, 
in the case of principal money to the credit to which the securities whereon 
such money arose were standing at the time of the receipt thereof, and in the 
case of dividends to the credit to which the securities whereon such dividends 
accrued were standing at the time of the closing of the transfer books of such 
securities previously to the dividends becoming due. 
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V. Appbopbiation in the Queen's Bench Division of Money lodged undeb 

Obdeb XIV. 

48. Appropriation of money lodged under Order XIV. of the Bulea of the 
Supreme Courts 1883. — In the Queen's Bench Division, when a defendant has 
lodged money in Conrt nnder Order XIV. of the Roles of the Supreme Court, 1888, 
as a condition of liberty to defend, and desires to appropriate the whole or any 
part of such money to the whole or any specified portion of the plaintiff's 
claim pursuant to Rule 11 of Order XXII. of the said Rules, he or his solicitor 
shall leave at the Pay Office a notice of such appropriation in the Form No. 13 
in the Appendix to these Rules (see p. 255), specifying the title of the cause 
or matter to the credit of which the money is standing, the date of the Order 
under which the money was lodged in Court, and the amount to be appropriated ; 
and whether so appropriated (a) in satisfaction of a claim, or (b) against 
a claim, with a defence denying liability ; and thereupon, for the purposes 
of payment out of Court, the money mentioned in the notice shall be subject 
to the next following Rule. The person leaving such notice must produce 
therewith the original receipt of the Bank for the amount lodged. 

VI. Payment, Deliveby, and Tbansfeb of Funds out of Coubt, and otheb 

Dealings with Fcnds. 

44* Payrnent out of Court of money lodged under Orders XXII. and XXXI. 
of the Rules of the Supreme Court, 1883. — In the Chancery and Queen's Bench 
Divisions, when money has been lodged under Orders XXII. and XXXI. of the 
Rules of the Supreme Court, 1883 (as described in Rules 30 and 32 of these 
Rules), and when so far as money lodged under Order XIV. of the said Rules 
of the Supreme Court has been appropriated in the manner provided in the 
last preceding Rule, payment of the money shall be made to the person in 
satisfaction of whose claim it has been lodged, or to the person otherwise 
entitled thereto, or, on the written authority of either such person respectively, 
to his solicitor, as under (unless an Order restraining such payment has 
been lodged at the Pay Office prior to the issue of the Paymaster's direction 
for payment) : — 

(a) When the money has been lodged or appropriated in satisfaction of 
a claim (or with defence setting up tender), under Rules 30 (a) and 
32 (a) of these Rules, or the last preceding Rule, a direction for 
payment shall be issued by the Paymaster upon a request or 
authority in the Form No. 14a. in the Appendix to these Rules 
(see p. 255), or as nearly as may be. 

(b) When the money has been lodged or appropriated against a claim, 
with a defence denying liability, under Rules 30 (b) and 32 (6) of 
these Rules, or the last preceding Rule, a direction for payment 
shall be issued by the Paymaster upon receipt of a notification that 
the plaintiff accepts the sum lodged in satisfaction, and that due 

Q 
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notice has been given of such acceptance, and upon a request or 
anthority for payment of the same j such notification and request 
or authority to be in the Form No. 14b in the Appendix to these 
Rules (see p. 256), or as nearly as may be. 

(c) When the money has been lodged to a Security for Costs Account 
under Rules 30 (c) and 32 (c) of these Rules, a direction for payment 
shall be issued by the Paymaster upon receipt of a certificate of a 
Taxing Officer, Master, or Chief Clerk (as the case may be) as to the 
person who is entitled to have paid out to him the money so lodged ; 
such certificate to be printed, or partly printed, and as nearly as may 
be in the Form No. 14c appended to these Rules (see p. 257). 

When a request is made for payment of money lodged in the Chancery and 
Queen's Bench Divisions on a notice or pleading, the original receipted notice 
or pleading must, whenever so required, be produced at the Pay Office. 

In the Probate, Divorce, and Admiralty Division when money has been 
lodged to a Security for Costs Account, under the provisions of Rule 26 of 
Order XXXI. of the Rules of the Supreme Court, 1883, a direction for payment 
shall be issued by the Paymaster upon receipt of a certificate or other authority 
of a Registrar as to the person entitled to payment of the money so lodged. 

Except as in this Rule is provided, the money so lodged or appropriated as 
mentioned herein shall only be paid out in pursuance of an Order. 

45* In other cases fv/nds to he dealt ivith only in pu/rsiiance of an Order. — 
Except as provided in the last preceding Rule, and subject to the provisions 
contained in Rules 55, 56, 57, 70, 73, 74, and 109, funds in Court shall not be 
paid, delivered, or transferred out of Court, nor invested, sold, or carried over, 
unless in pursuance of an Order, or in the case of an investment of money 
or application of dividends unless in pursuance of an authority contained in 
a certificate of a Master in Lunacy. 

46. A copy of every Order dealing with funds in the Qy^en^s Bench and 
Probate, Divorce, and Admiralty Divisions to he left at the Pay Office. — ^A duly 
authenticated copy of every Order in the Queen's Bench and Probate, Divorce, 
and Admiralty Divisions which directs funds to be dealt with shall be left at 
the Pay Office, by or on behalf of the person entitled to payment or interested 
in any other dealing with such funds directed or authorised by the Order, and 
shall be the Paymaster's authority for the issue of directions giving effect to 
such Orders. 

47. Paymaster to prepare directions giving effect to Orders upon receipt of the 
necessary authority and information. — The directions of the Paymaster for the 
payment of money under these Rules, and for the delivery of securities out of 
Court in pursuance of an Order, shall be prepared by the Paymaster forthwith, 
or from time to time, upon receipt of a copy of the Order and any further 
necessary authority or information; and, except as provided in the next 
following Rule, such directions shall be delivered upon the personal application 
of the persons entitled thereto. 
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Investments of money, transfers of securities ont of Court, and carrying 
over of funds, in pursuance of an Order, shall be made by the Paymaster upon 
receipt of the necessary authority and information. 

Sales of securities in pursuance of an Order of which a copy has been 
received in the Pay Office shall be made by the Paymaster upon application 
by or on behalf of the persons , interested therein, and such application may 
be sent by post. 

48. Payments may he made by Post. — Subject to the conditions as to 
limitation of amount and otherwise in this Rule mentioned, and to any variation 
of such conditions which the Treasury may from time to time direct, persons 
entitled to payment of money may receive from the Paymaster, by post, a 
direction or other document by which payment may be obtained: — 

(a) When money, not exceeding a sum of £1000 (other than a periodical 
payment hereunder in this Rule mentioned), is payable to a person 
having an account at a bank in the United Kingdom, whose name 
and address are stated in the Order or other authority under which 
the money is payable, or in a certificate of a Chief Clerk, or of 
a Taxing Officer, or of a Master in Lunacy, to be acted upon by 
the Paymaster, or whose address, in the case of a payment under an 
Order in the Chancery Division, is certified to the Paymaster by a 
solicitor having carriage of the Order which authorises the payment, 
the Paymaster shall remit the same by post to such person to the 
address so stated, upon receipt of a request to that effect in the 
prescribed form, in which is specified the name of the bank at which 
the money is to be placed to the account of such person. The 
Paymaster's direction for payment will be payable to the order of 
such person ; it will be specially crossed to his account at the 
named bank, and will not be negotiable. 

(6) When money, not exceeding a sum of £500 (other than a periodical 
payment hereunder in this Rule mentioned), is payable to a person 
residing within the United Kingdom, who has not an account at 
a bank, or whose address is not ascertained by the Paymaster in the 
manner above prescribed, the Paymaster shall remit the same by 
post to such person upon receipt of a request to that effect in the 
prescribed form, signed by such person and attested by a justice of 
the peace, or a commissioner to administer oaths, or a clerk in holy 
orders, or a notary public. The Paymaster's direction for payment 
will be sent to the address stated in the request, and will be crossed 
so as to be payable only through a banker. 

(c) When money, not exceeding a sum of £10 (other than a periodical 
payment hereunder in this Rule mentioned), is payable to a person 
residing within the United Kingdom, whose name and address are 
stated in an Order under which the money is payable, or in a 
certificate of a Chief Clerk, or of a Taxing Officer, or of a Master 
in Lunacy, to be acted upon by the Paymaster, or whose address, in 
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the case of a payment nnder an Order in the Chancery Division, is 
certified to the Paymaster by the solicitor having carriage of the 
Order, the Paymaster, npon the written request of snch person 
(without attestation), may remit the amount by post to such person 
at the address so ascertained. The direction for payment will be 
crossed so as to be payable only tjirough a banker. 

(d) Any person residing within the United Kingdom, entitled under an 
Order to any dividend, annuity, or other periodical payment, may 
send to the Paymaster a request, in the prescribed form, for the 
remittance of the same by post from time to time as it accrues due, 
such request to be signed by such person and attested in the manner 
required in the preceding part of this Rule (b), and the Paymaster 
shall thenceforward, as such periodical payment falls due (and upon 
receipt of evidence of life or of the fulfilment of any conditions of 
payment as referred to in Rule 95), remit the same by post to the 
address stated in the request. The Paymaster's direction will be 
crossed so as to be payable only through a banker. 

(e) No less sum than one shilling to he paid. — Except in the cases of 

periodical payments of annuities, or of dividends or interest on funds 
in Court, no sum of less than one shilling shall be paid by the 
Paymaster. 

Provided that the Paymaster may refuse to make a remittance under this 
Rule in any case in which he sees reason for so doing, and provided also 
that the transmission by post upon a request of any crossed direction or other 
document for obtaining payment shall be at the sole risk of the person at 
whose request it is sent. 

Requests and solicitors' certificates of addresses under this Rule, and notifica- 
tions of changes of addresses of persons entitled to periodical payments, 
shall be in such form as may from time to time be prescribed by or with the 
approval of the Treasury. 

49* Paymaster's directions to he sufficient authority to the Bank or other 
company. — The directions of the Paymaster issued under these Rules (signed 
and countersigned by such officers as may be prescribed or approved by the 
Treasury under Rule 107) shall be sufficient authority to the Bank for the 
payment of the money specified in any such directions, and shall be the necessary 
and sufficient evidence of an Order of the Court to authorise the Bank or other 
company to transfer, on sale or otherwise, or to deliver, any securities or boxes 
or other effects standing to the Pay Office Account which may be specified in 
any such directions. 

50* Discharge to Paymaster. — ^A direction or other document by which 
payment of money is effected, when endorsed or signed by the payee or his 
lawful attorney, shall be a good discharge to the Paymaster for the amount 
therein expressed. 
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51. Authorities for payments to others than named persons to he witnessed. — 
When money is hj an Order in the Queen's Bench Division directed to be paid 
to a person therein named, or, on his authority, to a solicitor or other person, 
the signature to the authority must be attested by a witness, whose residence 
and description must be added to his attestation. 

52. Payments to official persons to he m^ide hy transfer. — When money in 
Conrt or any sum payable thereout is by an Order directed to be paid to any 
public officer or department or to the official liquidator of any company, or any 
other official persons for whom an account is kept at the Bank, payment thereof 
shall, on a request to that effect, be made by a direction to the Bank to transfer 
the amount of such payment to the proper account at the Bank accordingly. 

When any duty is directed to be paid out of funds in Court such duty shall, 
without any words in the Order to that effect, be assessed, and, on a request 
made by or on behalf of the Commissioners of Inland Revenue, be transferred 
to the proper account at the Bank. 

When a person to whom money is payable in his own right under an Order 
becomes bankrupt, the Paymaster, upon the request of the Official Receiver, or 
trustee, or other duly authorised person, shall transfer the amount so payable 
to the proper account at the Bank. 

53* Paym^ents for securities purchased, and transfers of securities sold, — 
When money is invested by purchase, the payment for such investment, which 
(unless otherwise ordered) shall include brokerage, shall be made conditionally 
upon the transfer or deposit to the Pay Office Account of the securities 
purchased. And when securities in Court are sold, the transfer or delivery of 
such securities shall be conditional upon the payment to the Pay Office Account 
of the proceeds of such sale, after deduction (unless otherwise ordered) of 
brokerage. 

Provided that the Bank shall not be answerable for any default of the 
Broker of the Supreme Court in respect of such transfer to the Pay Office 
Account of securities purchased, or of such payment to the Pay Office Account 
of the proceeds of securities sold. 

54. Accownts to which investments, sales, Sfc, are to he credited. — Upon an 
hivestment of money in Court or the sale of securities in Court, the securities 
purchased by such investment or the money realised by such sale respectively 
shall in every case be placed to the credit to which the money invested or 
the securities sold previously stood, unless, in the case of an investment, 
otherwise specially ordered. 

55. Application of dividends accruing on securities transferred. — ^When 
securities in Court are directed to be transferred, delivered out, or carried 
over, dividends accruing thereon subsequently to the date of the Order 
directing the transfer, delivery, or carrying over (when the amount of the 
securities to be transferred, delivered, or carried over is specified in such 
Order, or if not so specified then subsequently to the time when the amount 
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of snch securities shall be ascertained) shall be paid to the persons to whom 
or carried over to the credit to which the secnrities are to be transferred, 
delivered, or carried over, unless such Order otherwise directs. When securities 
in Court are directed to be realised, and the whole of the proceeds paid out 
or carried over in one sum, or in aliquot parts (except when the realisation 
is to raise a specific sum of money), any dividends accruing on such securities 
subsequent to the date of the Order directing the realisation (if the amount 
of such securities is specified in the Order, or if not so specified, then sub- 
sequently to the time when such amount shall be ascertained) shall be added 
to such proceeds, and applied in like manner therewith, unless such Order 
otherwise directs. 

66. When such dividends have been invested. — When such dividends as in 
the last preceding Rule mentioned have pursuant to a general or other 
previous Order been invested, the securities purchased with such dividends 
shall, unless otherwise directed, be transferred or delivered, and any dividends 
accrued in respect thereof be paid, to the persons to whom or carried over 
to the credit to which such first-mentioned dividends would, if uninvested, 
have been paid or carried over. 

57. When dividends otherwise applicable have been invested. — In every case 
(other than that provided for by the last preceding Rule), when by sm. 
Order money or dividends are directed to be dealt with so that the same 
ought not to be invested, and subsequently to the date of suck Order such 
money or dividends or any part thereof shall have been invested, the securities 
purchased with such money or dividends shall, unless otherwise directed, be 
sold, and the proceeds of such sale and any dividends accrued in respect of such 
securities shall be applied in the same manner as the money or dividends so 
invested would have been applied under such Order, if they had not been so 
invested. 

58. Dividends on residue. — When under any Order dividends on securities 
in Court are directed to be dealt with, and a subsequent Order is made dealing 
with part of such securities, the dividends on the residue shall, unless such 
subsequent Order shall otherwise direct, continue to be dealt with in the same 
manner as the dividends on such securities were by the prior Order directed 
to be dealt with. 

59* Application of money or dividends placed on deposit after date of Order 
dealing therevnth. — When subsequently to the date of an Order dealing with 
money in Court such money shall have been placed on deposit, as hereinafter 
provided, or when dividends accruing subsequently to the date of an Order 
under which such dividends are applicable shall have been placed on deposit, 
the same when withdrawn from deposit, and any interest credited in respect 
thereof, shall, unless the Order otherwise directs, be applied in the same manner 
as such money or dividends would have been appUed had the same not been 
so placed on deposit. 



T 
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60. Application of interest on monkey placed on deposit after date of Order 
directing its investment. — When an Order directs money in Court to be invested, 
and subsequently to the date of such Order the money shall have been placed 
on deposit, interest accruing in respect of such money shall be applied in the 
same manner as the dividends arising from snch investment are directed to 
be applied. 

61. Funds ordered to he paid or transferred to women who afterwards 
marry. — When funds in Court are by an Order directed to be paid, transferred, 
or delivered to a woman in her own right who is not married at the date of 
the Order, or who, being married at that date, shall become a widow, and such 
woman shall marry before payment, transfer, or delivery of such funds, upon 
an affidavit of such woman and her husband that no settlement or agreement 
for a settlement whatsoever has been made or entered into, before, upon, or 
since their marriage, or in case any such settlement or agreement for a settle- 
ment has been made or entered into, then upon an affidavit of such woman 
and her husband identifying such settlement or agreement for a settlement, and 
stating that no other settlement or agreement for a settlement has been made 
or entered into as aforesaid, and an affidavit of the solicitor of such woman 
and her husband that such solicitor has carefully perused such settlement or 
agreement for a settlement, and that, according to the best of his judgment, such 
funds are not, nor is any part thereof, subject to the trusts of such settlement or 
agreement for a settlement, or in any manner comprised therein or affected 
thereby, such funds shall be paid, transferred, or delivered to such woman 
without the intervention or concurrence of her husband in the same manner as if 
she had remained unmarried. When payments not exceeding £50 per annum are 
by an Order directed so be made to a mother as guardian of her infant children, 
and such mother marries after the date of the said Order, such payments 
may be made to her, notwithstanding her marriage, on her separate receipt. 

62. Payments ^c. to representatives of deceased persons. — When funds in Court 
are by an Order directed to be paid, transferred, or delivered to any person 
named or described in an Order, or in a certificate of a Chief Clerk, or of a 
Taxing Officer, or of a Master in Lunacy (except to a person therein expressed to 
be entitled to such funds as real estate, or to be entitled thereto as a trustee, 
executor, or administrator, or otherwise than in his own right, or for his own 
use), such funds, or any portion thereof for the time being remaining unpaid or 
untransferred or undelivered, may, unless the Order otherwise directs, on proof 
of the death of such person, whether on or after, or in the case of payment 
directed to be made to creditors as such before the date of such Order, be paid 
or transferred or delivered to the legal personal representatives of such deceased 
person, or to the survivors or survivor of them. 

If no administration has been taken out to any such deceased person who 
has died intestate and whose assets do not exceed the value of £100, including 
the amount of the funds directed to be so paid, transferred, or delivered to him, 
such funds may be paid, transferred, or delivered to the person who, being a 
widower, widow, child, father, mother, brother, or sister of the deceased would 
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be entitled to take ont administration to the estate of the deceased, upon a 
declaration by snch person in the Form No. 16 in the Appendix to these Roles 
(see p. 258). 

68* Payments Sfc, to partners, — When money in Court is by an Order directed 
to be paid to any persons described in the Order, or in a certificate of a Chief 
Clerk, or of a Taxing Officer, or of a Master in Lnnacy, as co -partners, snch money 
may be paid to any one or more of snch co-partners, or to the snrvivor of them. 

64. Payments Sfc, to surviving representatives. — When fnnds in Conrt are 
by an Order directed to be paid, transferred, or delivered to any persons as 
legal personal representatives, snch fnnds, or any portion thereof for the time 
being remaining unpaid, untransferred, or undelivered, may, upon proof of the 
death of any of such representatives, whether on or after the date of the 
Order directing such payment, transfer, or delivery, be paid, transferred, or 
delivered to the survivors or survivor of them. 

68« Within what time probate or letters of administration must have been 
granted, — ^No funds shall, under Rules 62 and 64, be paid, transferred, or 
delivered out of Court to the leg^l personal representatives of any person under 
any probate or letters of administration purporting to be gpranted at any time 
subsequent to the expiration of six years from the date of the Order directing 
such payment, transfer, or delivery, or in case such funds consist of interest 
or dividends from the date of the last receipt of such interest or dividends 
under such Order. 

66. Payment of legacy or estate or succession duty. — The Paymaster, before 
acting upon an Order for the payment, transfer, or delivery of funds in respect 
of which legacy or estate or succession duty is (under Rule 20) stated to be 
payable, shall require the production of the official receipt for such duty, or 
a certificate from the proper officer of the payment thereof, or that no such 
duty is payable ; and the Paymaster, on receiving notice from the proper officer 
in any case that such duty is payable, shall cause a memorandum to that effect 
to be made in his books. 

67* Carrying over fees on proceedings and taxation, and unpaid sv/ms of less 
tham, one shilling, — When costs are by an Order directed to be paid out of 
funds in Court, the Taxing Officer shall certify the names and addresses of the 
persons respectively to whom such costs are payable, and the amount of any 
fees which have not been paid but are payable, and are proper to be paid out 
of such funds, in respect of any proceedings in the cause or matter, whether 
the amount shall or shall not have been previously ascertained, and in respect 
of the taxation of such costs. The Paymaster shall carry over the amount so 
certified to be payable from the account to which such funds are placed to an 
account in the Pay Office books for fees on proceedings and taxation; and 
the amount so carried over shall from time to time, as the Treasury may 
direct, be paid to the account of Her Majesty's Exchequer. 

Sums of less than one shilling held by the Paymaster under Rule 48 (e) 
shall be placed to a special account in the Pay Office books. 
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Deduction of income tax on payments of annuities or maintenam4:e. — 
In acting on Orders directing any annuities or maintenance to be paid ont 
of dividends to accrue on securities in Conrt (other than securities specifically 
carried over to provide for snch annuities or maintenance), the Paymaster 
shall draw only for so much of the snms directed by snch Orders respectively 
to be paid as shall remain after making a deduction therefrom for income 
tax at the rate payable when snch annuities or other payments became 
due, unless such sums shall be directed to be paid without making any 



such deduction. 



VII. Investments. 



69. Investment of accruing dividends under an Order. — When an Order 
directs the investment and accumulation of dividends accruing on securities in 
Court, or to be transferred into Court, or directed to be purchased with money 
in Court, or to be lodged in Court, the Paymaster upon receipt of the copy of 
such Order shall, without any request, from time to time (until he shall receive a 
request or copy of an Order to the contrary), invest such dividends, if amounting 
to or exceeding £40 half yearly, together with all accumulations of dividends 
thereon, as soon as conveniently may be after they shall accrue due and have 
been received, in the particular description of securities named in the Order 
directing such investment and accumulation. 

70. Purchase of Exchequer hills or bonds. — When money in Court is 
invested in Exchequer bills or Exchequer bonds, and when Exchequer bills or 
Exchequer bonds are, in pursuance of an Order, lodged in Court, any principal 
money or interest which may thereafter be received and paid into the Bank in 
respect of such bills or bonds, or in respect of any such bills or bonds for which 
the same may be exchanged, shall from time to time, as the same shall be so 
received and paid into the Bank, be also invested by the Paymaster, unless 
such Order otherwise directs, or until he receives a written request or notice 
of a further Order to the contrary, in Exchequer bills or Exchequer bonds, 
which shall be placed to the same credit. 

71. Bank to renew Exchequer hillSy and to receive prindpal and interest of 
securities when paid off. — When and so often as any Exchequer bills or other 
securities deposited at the Bank to the credit of the Pay Office Account shall be 
in course of payment, the Bank shall, without any direction from the Paymaster, 
cause all such bills or other securities so in course of payment to be delivered 
to one of the cashiers of the Bank, who is to receive the principal money or 
interest due thereon, or in the case of Exchequer bills to exchange the same 
for new bills if new bills ar^ issued, or otherwise to receive the principal money 
and interest due on such of the said biUs so in course of payment as cannot be 
exchanged, and pay such interest, or principal and interest (as the case may be), 
into and deposit all such new bills in the Bank to the Pay Office Account ; and 
the Bank shall forthwith after every such exchange or receipt of principal or 
interest certify to the Paymaster, without any direction from him for that 
purpose, the numbers, dates, and amounts of the Exchequer bills or other 
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secnritieB so exchanged or paid off, and also the nnmbers, dates, and amoonts 
of the new bills taken in exchange, and the amonnt of the interest, or principal 
money and interest (as the case may be), received on each bill or set of bills 
or other secnrities ; and upon receiving such certificate the Paymaster shall 
place snch new bills and such principal money and interest to the credit in 
the books at the Pay Office to which the bills or other secnrities so exchanged 
or paid off were placed. 

72. Limit of amount to he invested. — A snm of money in Court less than 
£40 shall not be invested in secnrities, except in the cases provided for by 
the Rnle next following, and nnless an Order directs snch investment notwith- 
standing the smallness of the amonnt ; but snch snm if not less than £20 shall 
be placed on deposit nntil, with the interest accrued thereon, it shall amount 
to £40, and shall then be invested as directed. This Rule shall extend to 
the investment of dividends accruing on securities in Court which are directed 
to be invested. 

73. Investment of money lodged under The Trustee Act^ 1893. — ^A sum of 
money lodged in Court without an affidavit, as provided in Rule 41, if or so soon 
as such money and the interest, if any to be credited in respect thereof, shall 
amount to or exceed £40, and the dividends accruing on any securities so lodged, 
if and when they shall amount to or exceed £20, shall be invested without any 
Order or request in New Consols, and the dividends accruing on such New 
Consols and all accumulations thereof shall, if or so soon as they amount to 
£20, be invested in New Consols. 

When it is stated in the Schedule to the affidavit made pursuant to Rule 41 
that it is desired that any money to be lodged in Court, and the accumulations 
thereof or any dividends to accrue on any securities to be so lodged, should be 
invested in any description of Government securities, such moneys, if or so soon 
as such money and the interest, if any, to be credited in respect thereof shall 
amount to or exceed £40, and the dividends accruing on such securities, if or 
so soon as they shall amount to or exceed £20, shall be invested accordingly, 
without any Order or further request for that purpose. 

Dividends accruing on funds or on investments or accumulations of funds 
lodged in Court, under the 32nd Section of the Act 36 Geo. III. c. 52, or under 
the Act 10 & 11 Vict. c. 96, prior to the commencement of the Chancery Funds 
Rules, 1872, shall, when or so soon as they amount to or exceed £20, be 
invested without any request. 

74. Lodgments under 36 Oeo, III, c. 52, s. 32, and 10 ^ 11 Vict. c. 96, prior 
to Ist Ja/n/uaryy 1894, to he dealt with as if lodged under Trustee Act, 1893. — Money 
or securities lodged in Court under the 32nd Section of the Act 36 Geo. III. 
c. 52, or under 10 & 11 Vict. c. 96, prior to the 1st January, 1894, and 
securities purchased with such money, or the income thereof, shall, subject to 
any Order affecting the same made prior to the 1st January, 1894, be dealt 
with in the same manner as if such money or securities had been lodged in 
Court under the 42nd Section of The Trustee Act, 1893. 
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75. Investing stayed or discontintied on request. — In all cases, upon a request 
signed by a solicitor acting on behalf of any person claiming to be entitled to 
or interested in securities in Court that the dividends or interest accruing 
on any specified securities may not be invested being at any time left at the 
Pay Office, the Paymaster shall be at liberty to cease to invest any more 
dividends or interest accruing on such securities, or to place the same on 
deposit, until he has received a copy of a Schedule in that behalf. 



yill. Money on Deposit, and Intebest thereon. 

76. Money to he 'placed on deposit. — Subject to the two Rules next 
following all money to be lodged in Court in the Chancery Division, including 
diyidends received in respect of securities in Court, and not otherwise directed 
to be dealt with, shall be placed on deposit without a request. But money 
arising by the sale, conversion, or payment off of securities in Court in that 
Division shall only be placed on deposit upon a request to that effect. 

77. Money not to he placed on deposit in certain cases. — Money shall not be 
placed on deposit in the following cases: — 

(a) In any cause or matter in the Queen's Bench or Probate, Divorce 
and Admiralty Division. 

(b) When lodged in the Chancery Division under the provisions of 
Order XXII. or of Rule 26 of Order XXXI. of the Rules of the 
Supreme Court, 1883. 

(c) When lodged under the standing orders of either House of Parlia- 
ment, pursuant to the Act 9 & 10 Vict. c. 20 or any Act amending 
the same, in respect of works or undertakings to be executed under 
the authority of Parliament, or when lodged xmder any Rule or 
Provisional Order made by the Board of Trade. 

{d) If lodged prior to the commencement of The Court of Chancery 
Funds Act, 1872, pursuant to the Copyhold Acts, or to Section 69 
of The Lands Clauses Consolidation Act, 1845. 

(e) When the amount is less than £20. 

(/) When a Payment Schedule dealing with the money otherwise than 
by directing it to be placed on deposit or carried over has been 
left at the Pay Office. 

{g) When a request that the money shall not be placed on deposit, 
signed by a solicitor acting on behalf of a person claiming to be 
entitled to or interested in the money, is left at the Pay Office : 
Provided that the person making such request may at any time 
withdraw the same, and request that the money may be placed on 
deposit. 
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78. When money shall he withdrawn from deposit, — Money shall be with- 
drawn from deposit in the following cases : — 

(a) When and to snch an amonnt as the money is by an Order directed 
to be dealt with, otherwise than by carrying over. 

(b) When the amonnt is reduced below £20. 

(c) Upon a request signed by a solicitor acting on behalf of a person 
interested, and countersigned by a Registrar or Chief Clerk, con- 
taining a notification that the money is about to be dealt with by 
an Order. 

79. Time for placing money on deposit. — The placing on deposit of money 
lodged in Court shall not be deferred beyond the last day of the month in 
which it shall be lodged in Court, and in the case of money lodged in Court 
on the last day of a month, the placing on deposit shall not be deferred beyond 
the last day of the following month ; and when a request to place money in 
Court on deposit shall be sent to or left at the Pay Office, the money shall be so 
placed on the day next following that on which such request shall be so left 
or received at the Pay Office. 

80. As to placing on deposit cash arising from conversion of Oovemment 
securities. — When an Order directs Government securities to be sold and the 
whole of the money arising thereby to be placed on deposit, and when such 
securities are realised by exchange as hereinafter provided, such money shall 
be deemed to have been placed on deposit (without a request for that purpose) 
on the day on which such exchange shaU be effected. 

SI* No interest computed on a fraction of £l. — Interest upon money on 
deposit shall not be computed on a fraction of £1. 

82. For what periods interest is to he computed. — Interest upon money on 
deposit shall accrue by calendar months, and shall not be computed for any 
less period than one month. Such interest shall begin on the first day of the 
calendar month next succeeding that in which the money is placed on deposit, 
and shall cease from the last day of the calendar month next preceding the 
day of the withdrawal of the money from deposit. 

83. When interest is to he credited — Interest which has accrued for or 
during the half-years ending respectively the 31st of March and the 30th of 
September in every year on money then on deposit shall, on or before the fifteenth 
days of the months respectively following, be placed by the Paymaster to the 
credit to which such money shall be standing on every such half-yearly day. 
And when money on deposit is withdrawn from deposit, the interest thereon 
which has accrued and has not been credited shall be placed to the credit to 
which the money is then standing. 

84. Mode of calculating interest in certain cases on parts of money withdrawn, 
— ^When money on deposit consists of sums which have been placed on deposit at 
different times, and an Order is made dealing with the money, and part of 
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such money has to be withdrawn from deposit for the pnrpose of ezecnting 
such Order, the part or parts of the money dealt with by such Order last 
placed and remaining on deposit at the time of such withdrawal shall, for 
the purpose of computing interest, be treated as so withdrawn, unless the Order 
otherwise directs. 

85. Placing of interest on deposit. — Unless otherwise directed by an Order, 
interest credited on money on deposit shall, when or so soon as it amounts 
to or exceeds £20, be placed on deposit, and for the purpose of computing 
interest upon it shall be treated as hayiilg been placed on deposit on the last 
half-yearly day on which any such interest became due. 



IX. Exchange or Conversion op Government Securities and Transactions 

WITH the National Debt Commissioners. 

86. Exchanges of secwrities in lieu of actual purchases and sales. — ^When 
Government securities in Court are directed to be sold such securities may be 
realised by exchange in the Pay Office books in the manner hereinafter provided, 
and when money in Court is required to be invested in Grovemment securities, 
such investment may be made by exchange in like manner. 

87. Manner of recording such exchanges. — For the purpose of effecting 
any such exchange, an account of each description of Government securities 
shall be kept at the Pay Office, entitled " Exchange Accoxmts," and such accounts 
shall contain on the one side thereof the amount of securities received in 
exchange for money, and the amount of money received in exchange for 
securities, and on the other side thereof the amount of money and securities 
given in exchange for such securities and moneys respectively. The money 
value of the securities received or given in exchange under this Rule shall be 
determined by the price of the day next following that on which the Paymaster 
is required or authorised to make the sale or investment; or if the money 
invested consist of dividends accrued on securities in Court, and previously 
to the accruing thereof required or authorised to be invested in Government 
securities, the price of the day next following that on which snch dividends 
shall be placed by the Bank to the Pay Office Account, or if no price can be 
ascertained for such day, then the price of the next following day for which it 
can be ascertained. The price herein mentioned shall be the Bank average 
price of the Government securities appearing in the account transmitted to 
the Controller General of the National Debt Office by the Cashiers of the 
Bank, a copy whereof shall be sent daily by the Bank to the Pay Office. 

88. Commission to he charged on exchanges and paid to the Exchequer. — 
Upon every such exchange a commission shall be charged of one-eighth per 
cent, on the amount of money realised or invested, in lieu of any brokerage 
provided for by the Order or usually charged upon the sale or purchase of 
such securities; but no such charge for commission shall in any case be less 
than sixpence; and unless the payment thereof is otherwise provided for by 
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the Order, snch commission shall be dedncted from . the proceeds of the 
realisation or the amoxmt to be invested respectively, or in case a specific 
amonnt of money is to be realised, the commission npon it shall also be 
realised by the exchange of an additional amonnt of the secnrities by which 
the realisation is to be effected ; and when the payment of brokerage is 
otherwise provided for, the Paymaster shall not be required to give effect to 
any snch exchange until such commission has been paid into the Bank to the 
Pay Office Account. Such commission when so paid in or realised and 
deducted as aforesaid shall be placed to an account in the Pay Office books 
for commission on exchanges, and the amount so placed shall from time 'to 
time, as the Treasury may direct, be transferred to the account of Her 
Majesty's Exchequer. 

89. Periodical adjustment of exchange account. — The Paymaster shall from 
time to time, but not less than once in every year, prepare and l:ransmit to 
the National Debt Commissioners a statement of the result of the exchange 
operations xmder these Rules, showing the total amounts of each description 
of Government securities purchased by exchange and realised by exchange 
respectively; and the total amounts of the cash charged and credited 
respectively in the Pay Office books as the money value of the securities 
exchanged. And the difference so arising between the amount of any description 
of Government securities standing to the credit of the Pay Office Account 
at the Bank and the amount of such securities appearing by the books of 
the Pay Office to be in Court, and also the difference between the money 
value nominally paid and nominally received for such securities, shall be 
forthwith adjusted as follows : — 

(a) If such statement shows that the total amount of any description 
of Government securities purchased by exchange is in excess of 
the total amount of the same description of securities realised by 
exchange, the amount of such excess of securities purchased by 
exchange shall be transferred by the National Debt Commissioners 
from their account at the Bank on behalf of the Supreme Court to the 
Pay Office Account at the Bank. And such transfer of securities shall 
be treated as a repayment by the said Commissioners, out of the 
money placed in their hands by the Paymaster on behalf of the 
Supreme Court, of the difference between the cash charged and 
credited respectively in the Pay Office books in respect of such 
exchanges, as shown in the said statement. 

(b) If such statement shows that the total amoxmt of any description 
of Grovemment securities purchased by exchange is less than the 
total amount of the same description of securities realised by 
exchange, the amount of the excess of the securities realised by 
exchange shall be transferred by the Paymaster to the account at 
the Bank of the National Debt Commissioners on behalf of the 
Supreme Court. The money value of the securities so transferred 
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(being the difference between the cash charged and credited respec- 
tively in the Pay Office books in respect of such exchanges, as 
shown in the said statement) shall be placed by the National 
Debt Commissioners to the credit of the account kept by them 
of money placed in their hands by the Paymaster on behalf of the 
Supreme Court. 

90. Adjustment of dividends on Qovemment securities in Court. — The Pay- 
master shall from time to time prepare and transmit to the National Debt 
Commissioners a statement showing the amount of the dividends, less income 
tax, which became payable in the period to which such statement relates, on 
the Goyemment securities in Court (at the closing of the Bank books for such 
dividends) as shown by the Pay Office books, and the amount of the dividends 
received in the same period on the G-ovemment securities standing to the credit 
of the Pay Office Account at the Bank; and the difference appearing thereby 
shall be adjusted as follows : — 

(a) If the amount of dividends payable shall have exceeded the 
amount of dividends received, the amount of the difference shall 
be credited by the National Debt Commissioners to the account kept 
by them of money placed in their hands by the Paymaster on behalf 
of the Supreme Court. 

(6) If the amount of dividends received shall have exceeded the amount 
of dividends payable, the amount of the difference shall be transferred 
by the Paymaster to the account at the Bank of the National Debt 
Commissioners on behalf of the Supreme Court. 

91« Surplus of money on the Pay Office Account to he transferred to the 
National Debt Commissioners. — When the money to the credit of the Pay Office 
Account is, in the opinion of the Paymaster, in excess of the amount required 
for the purpose of making current payments, he shall transfer the amount of 
such excess from the Pay Office Account to the account at the Bank of the 
National Debt Commissioners on behalf of the Supreme Court, and shall notify 
such transfer to the said Commissioners. 

92. Deficiency of m>oney on the Pay Office Account to he made good hy National 
Deht Commissioners. — When the money to the credit of the Pay Office Account 
is, in the opinion of the Paymaster, insufficient for the purpose of making 
current payments, the National Debt Commissioners, upon a request in writing 
of the Paymaster, shall forthwith transfer from their account at the Bank on 
behalf of the Supreme Court to the Pay Office Account the amount of money 
specified in such request. 

93. National Deht Commissioners to give credit for interest on money on 
deposit. — The Paymaster shall, after the 31st March and 30th September in 
every year, certify to the National Debt Commissioners the amount of interest 
on money on deposit which has accrued for or during the half years respectively 
ending on those days ; and the National Debt Commissioners, as soon thereafter 
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as may be, shall place Bnch amonnt to the credit of the aooonnt kept by them 
of money placed in their hands by the Paymaster on behalf of the Snpreme 
Conrt, and shall cause the amonnt of income tax (if any) chargeable on such 
interest to be paid to the accoxmt at the Bank of the Commissioners of Inland 
Revenue. 

X. — Calculation of Residues, Eyidence of Life, &c. 

94« Calculations of residues to he made in Pay Office. — For the purpose of 
ascertaining the amounts of any residue or aliquot part of money or securities 
dealt with by an Order, when such amounts cannot be stated in the Payment 
Schedule and are not directed to be certified, the necessary calculations shall 
be made in the Pay Office : Provided that the Paymaster may require such 
calculations to be first stated in a certificate signed by the solicitor of the party 
interested. 

95* Evidence of life 8fc. — When any person is entitled, under an Order, 
to receive dividends or other periodical payments from the Pay Office, and 
the Paymaster requires evidence of life or of the fulfilment of any conditions 
affecting such payments, such evidence may be furnished by a declaration 
signed by a solicitor acting on behalf of such person or by a declaration 
signed by the person entitled to the payment, and attested by a justice of the 
peace, commissioner to administer oaths, clerk in holy orders, or notary public ; 
and the Paymaster shall act on such . evidence unless in any case he thinks 
fit to require such evidence to be by statutory declaration or affidavit. The 
Paymaster may prescribe, with the approval of the Treasury, the terms in 
which such declarations or affidavit shall be made, and the forms to be used 
for that purpose. The provisions of this rule shall apply to Orders made before 
these Rules come into operation, notwithstanding anything as to evidence in 
such Orders contained. 

96. Affidavits in other cases. — When in carrying into effect the directions 
of an Order evidence is required by the Paymaster for any purposes other 
than those included in the immediately preceding Rules, he may receive 
and act upon an affidavit, or upon a statutory declaration, and every such 
affidavit or statutory declaration shall be filed in the Central Office when the 
Paymaster shall consider it necessary. 

XL — Copies of Obdebs and otheb Documents fob Audit Office. ■ 

97. Office copy of Schedules ^c. to he sent to Audit Office. — An office 
copy of the Schedules to every Order in the Chancery Division and in Lunacy, 
and, when requested, an office copy of any Order in the Queen's Bench and 
Probate, Divorce, and Admiralty Divisions, to be acted upon by the Paymaster, 
shall be transmitted by the proper officer to the Audit Office ; and in case of 
any amendments being made in any such Schedule or Order, such office copy 
shall be likewise amended. 
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98. Office copy of certificates and other documents to he sent. — ^An office copy 
of every certificate or other authority of a Master of the Supreme Court, Chief 
Clerk, or Taxing Officer, or of a Master in Lunacy, which is to be acted upon by 
the Paymaster, or so much thereof as may be necessary, and an office copy 
of any certificate, affidavit, or statutory declaration which may be received in 
evidence by the Paymaster, shall, when requested, be transmitted by the proper 
officer to the Audit Office. 

XII. — Miscellaneous. 

99. Paymaster to give certifi,cates of funds in Court. — The Paymaster, upon 
a request signed by or on behalf of a person claiming to be interested in any 
funds in Court standing to the credit of an account specified in such request, 
may, in his discretion, issue a certificate of the amount and description of such 
funds, and such certificate shall have reference to the morning of the day of 
the date thereof, and shall not include the transactions of that day, and the 
Paymaster shall notify on such certificate the dates of any Orders restraining 
the transfer, sale, delivery out, or payment, or other dealing with the funds in 
Court to the credit of the account mentioned in such certificate, and whether 
such Orders affect principal or interest, and any charging Orders affecting such 
funds, of which respectively he has received notice, and the names of the 
persons to whom notice is to be given, or in whose favour such restraining 
or charging Orders have been made. The Paymaster may re-date any such 
certificate, provided that no alteration in the amount or description of the funds 
has been made since the certificate was issued. And when a cause or matter 
has been inserted in the list referred to in Rule 101, the fact shall be notified 
on the certificate relating thereto. 

100* Paym,a,8ter may issue transcripts of accounts and fwmish other informa- 
tion. — Upon a request signed by or on behalf of a person claiming to be interested 
in funds in Court, the Paymaster may, in his discretion, issue a transcript of 
• the account in his books specified in such request ; and if so required by the 
person to whom it is issued, such transcript shall be authenticated at the 
Audit Office. He may also upon a like request supply such other information 
or issue such certificates with respect to any transactions or dealings with funds 
in Court as may from time to time be required in any particular case. 

101, List of dormant funds S^c. to he made triennially and published. — On 
or before the 1st day of March in every third year the" Paymaster oVioll prepare, 
in such form and with such particulars as the Treasury may from time to 
time direct, a list or statement of the accounts m the books of the Pay Office 
(other than -those referred to in the next following l^ule) to the credit of 
which there stood on the 1st day of September then next preceding any funds 
not less than £50, which have not been dealt with, otherwise than by the 
continuous investment or placing on deposit of dividends, during the fifteen 
years immediately preceding the last-mentioned date. 

The said list or statement shall be filed in the Central Office, and a copy 
thereof shall be inserted in the " London G-azette " and exhibited in the several 
offices of the Court. 

H 
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The Paymaster may, in his discretion, give any information respecting any 
funds in Conrt mentioned in snch list or statement npon a reqnest signed by the 
person applying for snch information or by his solicitor. If snch reqnest be made 
by a solicitor, snch information shall not be given unless the reqnest states fcbe 
name and address of the person on whose behalf it is made, and that snch person 
is in the opinion of the applicant beneficially interested in snch fnnds. If such 
reqnest be made by any person other than a solicitor, snch information shall 
not be given nnless the applicant is able to satisfy the Paymaster that tlie 
request is snch as may in the particular case be properly complied with. 

102. Transfer of small balances to a special account, — The Paymaster may from 
time to time carry over to a special account for small balances such balances 
of money and securities as do not together amount to £5, and on which the 
money or securities shall not have been dealt with during the preceding five 
years. When an Order dealing with the funds carried over under this Rule is 
to be acted upon, the Paymaster shall carry back such funds and any dividends 
accrued thereon to the account from which they were so carried over, and 
shall deal therewith as directed by such Order. 

108. Titles of accounts not to exceed thirty-six words. — The length of the 
title of any ledger credit shall not exceed thirty-six words, exclusive, in the case 
of a separate account in a cause or matter, of the title of the cause or matter 
in which such separate account is opened : Provided that such title may be 
extended beyond thirty-six words if a sufficient reason be assigned to the 
satisfaction of the Registrar or Master of the Supreme Court, and the Registrar 
or Master shall in such case add to the instruction to open such credit the 
words " notwithstanding Rule 103 " ; and provided also that the Paymaster 
may extend any such title if in his opinion a sufficient reason be assigned 
for BO doing. In such title four fig^es shall be reckoned as one word. 

104. Outstanding cheques of late Accountant-Oeneral. — Unpaid cheques 
signed by the late Accountant- General, or any of his predecessors, shall be a 
sufficient authority to the Paymaster for making the payments therein pur- 
porting to be intended to be made. 

105. Index of documents filed, — ^An index shall be made and kept in the 
Central Office of all documents by these Rules directed to be filed there. 

106. Names and addresses of suitors. — Upon the request of any person, 
or of a solicitor acting on behalf of any person, named in an Order and 
entitled to or interested in funds in Court, the Paymaster shall record, in 
such manner as he shall consider convenient for reference, the name and 
address of such person, or of the solicitor for the time being acting on his 
behalf, and also any change of such address which may be notified to him. 

107* Paymaster's directions to he issued and signed as Treasu/ry may 
prescribe. — The directions of the Paymaster for giving effect to these Rules 
shall be prepared and issued in such form and manner as the Treasury may 
from time to time direct, and shall be signed by such officers as the Treasniy 
may prescribe or approve. 
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108, Identification of persons to he paid 8fc. — It shall be the dnty of the 
Paymaster to comply with any instructions which may be given to him by 
the Treasury as to the means of identifying any person to whom a direction 
for payment of money or for delivery of securities out of Court is issued, 
when such identification may be deemed necessary. 

109. "When stocks or shares of companies or other securities are converted. — 
Whenever any amount or number of stock, shares, or other security in Court 
(in this Rule referred to as the* original security) is converted into any other 
stock, shares, or other security (in this Rule referred to as the substituted 
security), so that the description thereof will differ from the description 
given of the original security in the Order or other authority under which 
the Paymaster acts respecting the same, the Paymaster shall write off from 
the account to which the same may be standing the original security so 
converted, and shall place to the same account a proportionate part of the 
substituted security; and except in so far as any original security may be 
affected by any Order brought to the Pay OflBlce in due time for that purpose, 
the Paymaster shall, as far as may be practicable, give effect to every part of 
any Order or other authority under which he has been acting which shall refer 
to any such original security so converted as aforesaid, or the dividends thereon. 
Provided that payments of income shall not be made in pursuance hereof, 
without an Order, in any case where the substituted security is a terminable 
annuity, unless such terminable annuity is based upon a deduction for sinking 
fund intended to replace the capital of the original security. 

110, When allotments of new stock are made hy companies. — Whenever 
any allotment letters, scrip allotments, or other securities are allotted or 
assigned in respect of any sums of stock, or of any shares or other security in 
Court, such allotment letters, scrip allotments, or other securities (excepting such 
of them, if any, as may be affected by any Order of which the Paymaster has 
notice) shall be sold. The money to arise by the said sale shall be paid (without 
deduction for brokerage) by the broker to the Pay OflSce Account at the Bank, 
and placed in the books of the Pay Office to the respective accounts to which 
the said stock or shares or other security are standing, in respect of which 
such allotment letters, scrip allotments, or other securities have been allotted 
or assigned. 

111. Hales to apply to District Registries at Liverpool and Manchester. — 

These Rules shall apply to funds in Court or hereafter lodged in Court in the 

District Registries in Liverpool and Manchester; but shall not apply in other 

District Registries. 

(Signed) Hebschell, C 
4eth December, 1894. 

We certify that these Rules are made with the concurrence of the Com- 
missioners of Her Majesty's Treasury. 

(Signed) Richd. K. Causton. 
W. A. McArthub. 
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APPENDIX. 



Form No. 1. 

Lodgment Bchedvie, referred to 



I Rule 5. 



Lodgment Scbbdulb. 
Id the High Court of Jnstioe. — Chancery Diviaion. 

Dftte of Order 

Title of Canse or Matter 18 

Ledger Credit. [It same as title of caniie, Btat« " As above."] 







AmouutB. 


belod«Bd. 


Uone;. 


Swrnritias. 

















Specimen Lodgment Schedales. 
In the High Court of Justice. — Chancer; Division. 
Be Morton deoeased, Horton v. Hatthewa. 
Ledger Credit. &M above. 



ParticolaTB ot Fnnds.to 


EBraoaW. make the 


A=™nt. 




Money. 




Balance to be certified on 
passing final accoant 

Balance to be certified of 
the£875s,9d.duefrom 
Mm aa Executor after 
retaining his coats. 


Edmoiid James White 
(the Beceiver). 

James Matthevrs 


£ 




d. 


£ 




d. 
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In the High Court of Justice. — Chancery Division. 

A. V. B. 

Ledger Credit. As above. 



15th Juae, 18 

1883. A. 16. 







Amounts. 


Particulars of Funds to be 


Person to make the 
Lodgment. 




lodfired. 










Money. 


Securities. 






£ 


8. 


d. 


£ 


8. 


d. 


New Consols - - - 


J. A. and J. B. 


• • • 


• • 9 


• • • 


15,000 








Great Western Railway 


Do. 


■ • • 


• • • 


• • • 


1,500 








4 p.c. Debenture Stock. 
















Balance of Cash to be 


J. B. 














certified. 
















Invest and accumulate in 
















New Consols. 


1 
1 











Specimen Lodgment Schedule of Purchase Money to he signed hy a Chief Cleric. 
In the High Court of Justice. — Chancery Division. 

A. V, B. 1885. A. 16. 

Ledger Credit. The said action. Proceeds of sale of real estate. 

Lodgment Schedule. 
Purchase money to be lodged pursuant to Order dated 31st July, 18 



Particulars of Money to be lodged. 



Deposit 

Balance of purchase money and 

interest. 
Invest and accumulate amounts 

lodged in New Consols. 

The above funds not to be paid 
out, transferred, or dealt with, 
without notice to the said W.K. 



Person to make the 
Lodgment. 



T. A. the Auctioneer 
W. K. the Purchaser 



Amount. 



£ 

20 

195 



215 



s. 









d. 









Total amount "^ 



Two Hundred and Fifteen Pounds. 



in words, ) 

Dated this 10th day of August, 18 



Chief Clerk. 



r 
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Form No. 2. 

Payment ScheduUf referred to in Rule 6. 



Payment Schedule. 

In the High Court of Justice. — Chancery Division. 

Date of Order 
Title of Canse or Matter 18 

Ledger Credit. [If same as title of canse, state ''As above."] 
Funds in Court. 



18 

A. So. 



Particulars of payments, 

transfers, or other operations 

ordered. 



Payees and 

Transferees, or separate 

Accounts. 



Amounts. 



Money. 



Securities. 



Specimen Paym>ent Schedules. 

In the High Court of Justice. — Chancery Division. 

B. V. D. 

Ledger Credit. As above. 

™ a . -r. _. f ^'^30 7s. 7d. New Conpols. 
*^^^ "^ ^^^ UlO 138. 2d. Cash. 



2nd August, 18 
1883. B. 165. 



Particulars of payments, 


Payees and 
Transferees, or separate 


Amounts. 


transfers, or otner operations 






ordered. 


Accounts. 


Money. 


Securities. 






£ 


s. 


d. 


£ 


s. 


d. 


Pay - - - - 


John Park - - - 


6 


6 


7 








Sell New Consols - 




• • • 


• • • 


■ • ■ 


730 


7 


7 


Out of proceeds and 
















balance of funds pay : — 
















Costs of Petitioners to be 
















taxed. 
















Legacy duty in respect 
















of fund in Court. 
















Divide residue in fourths, 
















and pay as under : — 
















One-fourth 


John Smith (Petitioner) 














One-fourth 


Emma Joy (Petitioner), 
Wife of Wm. Joy, on 
her separate receipt. 














Out of one-fourth - 


Eliza Joy (Widow) 


79 


10 


6 








Residue of such one- 


Edward Sparkes. 














fourth. 
















Carry over one-fourth. 


Separate account of 














Invest and accumulate 


WiUiam Peters (Plain- 














in New Consols. 


tiff). 















\ 
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In the High Conrt of Jnatice. — Chancerj DiTisioii. 4th September, 18 

Smith V. WiUiamB. 1871. " S. 103. 

Ledger Credit. The said oanse. TroBt legacy of £800 for Charlea Fearce aod 
Soaan his wife and thair children and incambmnoars. 

/-£8I2 Hi. New ConsolB. 
FnadB ia Coiut j £50 Money on deposit. 

t£4S 1b. 3d. Cash. 



Sell New Consola • 

p.? . . . 

Faj taxed ODsts of Gieorge 



One-flfth 

Out of one-flfth 



Out of one-fif th 



Ont of same one-fifth, 
interest on £100 
at £5 per cent. 



George Tnmer. 
James Watson 



One-fifth 
Ono- fifth 



Kobert Wild and Joaeph 
Honter, trustees 
ArthQr Turner. 

Matthew Field, 

William Long. 
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Form No. 8. 

Combined Lodgment and Payment Scheduley referred to in Bale 8. 



Lodgment and Payment Schedule. 
In the High Court of Justice.— Chancery Division. Date of Order, 18 

Title of Cause or Matter 18 . A. No. 

Ledger Credit. [If same as title of cause, state "As above."] 

I. Lodgment. 



Particulars of Funds 


Person to make the 
Lodgment. 


Amounts. 


to be lodged. 


Money. 


Securities. 



















II. Payment. 

r£ Consolidated Three per Cent. Annuities. 

. <£ Cash, 

dealt with ( p^^g ^^ ^ ^^^^ ^ ^^^^^ 



Funds to be 



Particulars of 

payments, transfers, or other 

operations ordered. 


Payees, 

Transferees, or separate 

Accounts. 


Amounts. 


Money. 


Securities. 



















Fonn No. i. 

Certificate of Ascertained Sums, referred to in Rule 11. 

High Court of Justice. — Chancery Division. 

Title or Cause or Matter 

Ledger Credit. [If same as title of cause, state "As above."] 

I certify that under an Order dated , 18 , the sums stated in the 

Schedule subjoined hereto, amounting in the whole to 

have been ascertained to be the sums payable under the said Order to the 
persons respectively named, in respect of [_8tate in what character paid"]. 

Dated this day of 18 

( Chief Clerk lor Taxing 

i Officer]. 
Schedule. 



Name. 




Amount to be paid. 
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Fonn No. S. 

Certificate of Taxed Costs referred to in Rule 12. 



High Couet of Justice. — Chancery Division. 

Title of Canse or Matter 

Ledger Credit. [If same as title of cause, state "As above."] 

In pnrsnance of an Order dated 18 I have been attended by the 

solicitors for 

and I certify that I have taxed the costs specified in the Schedule subjoined 
hereto, directed to be taxed by the said Order, at the sums respectively 
stated in the Schedule, which sums, with the fees of taxation specified (if any), 
amount to the total sum of 



Dated this 



day of 



18 



Schedule. 



Taxing Officer. 



Costs. 



Payable to 



Name. 



Address. 



Amount of Taxed Costs 
and Fees. 



Total ... £ 



F0BM8 FOB USE UNDEB 

Form Ho. 6. 

CertificaU of Execution of Docwmente, referred to in Rule 18. 



HiaH CoVBT OF Justice. — Chancebt Division. 

TitlG of Cause or Hatter 

Ledger Credit. [If 8Bme aa title of cause, state " As above."] 

An Order of the Court, dated , 18 , having directed that the 

andermentioned dealingH with the fands spedfied shall be contingent upon the 
etecntion of [here deicribe Ihe document to be eiecftted], I hereby certify (porBnant 
to Bnle 16 of the Sapreme Conrt Pnnds Bnlee) that the said docoment has been 
oiBcnted as directed in the said Order. 



cifMCDriII«g(if an?). 


»«^of Payee. 


*»>.»« ^ be desiCwiU. 


JftiBfty. 


BM!<iittln. 




Totals ... £ 





























Amount in words 

[Total onlv of each 
money column^. 



( Chief Clerk [or Master 
i in Lnnaoyj. 
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Fonn No. 7. 

Order for Payment in Qiieen^a Bench and ProhatCy Divorce, and Admiralty 

Divisionsy referred to in RvZe 28. 



High Court op Justice, — Division. 

Title of Cause or Matter v. 18 . A, No. 

Ledger Credit. [Name of ship in Admiralty actions.] 

Date 18 

The Paymaster- Greneral is hereby directed to make the payments specified 
below ont of the money standing in his books to the credit of the aboTe cause 
or matter. 



Name of the person to whom, and also of the person 
(if any) upon whose aathority, payment is to be made. 


Particulars. 








Person to be paid 

(ChrUtian name to precede 

$»mame). 


Person (if any) to give 
aathority for payment. 


Amount to be 
paid. ^ 















Total amonnt 
in words. 



] 



(Signaiwre) 



Form No. 8. 

Bequest for Lodgment of Money in Ghan>cery Division, referred to in Rule 80. 



il. No. 



High Court of Justice — Chancery Division. 
L — Request for Direction for Lodgment, 
Title of Canse or Matter v, 18 

1 . V , :i ^ M If same. as title of cause, state "As above."] 
to which lodged ) •- 

Pnrther particulars (if any) required to be stated 

The Paymaster is hereby requested to issue a direction to the Bank to receive 
from the sum of for the ledger credit in the 

books of the Fay Office above specified. 

{SignaUvre) 
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II. — Paymaster's Direction for Lodgment. 

To the Agent of the Bank of England (Law Courts Branch). 

Please receive the above-stated snm, and place it to the account of the 
Paymaster-Greneral for the time being for and on behalf of the Supreme Court 

of Judicature. 

(Signatwre) 

(Date) 18 

III. — Bank Certificate of Receipt. 

To the Assistant Paymaster-General. 

Bank of England, 18 

The above-stated sum has been this day received. 

(Signuture) 



Form No. 9. 

Bequest for Lodgment or Transfer of Securities in Chancery Division^ referred 

to in B/ule 30. 



High Court op Justice. — Chancery Division. 
I. — Bequest for Direction for Lodgment or Transfer of Securities. 
Title of Cause or Matter v. . 18 . A. No. 

1.^1-1 J I [If same as title of cause, state " As above."! 
to which lodged ) -^ 

Authority is hereby requested for the lodgment or transfer to the account 
of the Paymaster- General for and on behalf of the Supreme Court of Judicature 
of the securities mentioned below, for the ledger credit in the books of the Pay 
Office above specified. 

To be lodged or transferred by 
Description and amount of securities 

Date of Order (if any) 18 

(Signatwre) 



II. — Paymaster's Direction for Lodgment or Transfer. 

Authority is hereby given for the lodgment or transfer of the abovOfmentioned 
securities to the account of the Paymaster- General for the time ^being for and 
on behalf of the Supreme Court of Judicature. 

(Signatv/re) 

(Date) 18 
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III. — Certificate of Lodgment or Tramsfer. 

Address Date 18 

It is hereby certified that in accordance with the above anthority the 
securities herein mentioned have this day been lodged or transferred to the 

account of the Paymaster- General. 

(Signature) 
N.B. — ^Under the Supreme Court Funds Rules made in pursuance of Acts of Parliament, 
the Bank or other Company in whose books the transfer herein authorised is made is required 
to certify such transfer hereon, and to return this document to the Assistant Paymaster- 
Greneral, Boyal Courts of Justice, London. 



Form No. 10. 

Reqiie^t for Lodgment in Chancery Division v/nder Orders XXII. and XXXI. ^ 

referred to in Ride 30. 



High Court op Justice — Chancery Division. 

I. — Bequest for Lodgment of Money under Order XXII. or Rule 26 of Order XXXI. 
Title of Cause or Matter v. . 18 . A, No. 

J. !-• ? 1 J J I [I^ same as title of cause, state ** As above."] 
to which lodged ) ^ * •' 

The Paymaster is requested to issue a direction to the Bank to receive 
£ , which amount is paid in* 

{Signature) 

II. — PaynMster^s Direction for' Lodgment. 

To the Agent of the Bank of England (Law Courts Branch). 

Please receive the above-stated sum and place it to the account of the 

Paymaster-General for the time being for and on behalf of the Supreme^ Court 

of Judicature. 

{Signature) 

{Date) 18 



III. — Bank Certificate of Receipt. 

To the Assistant Paymaster- General. 

Bank of England, 18 

The above-stated sum has been this day received. 

{Signature) 



* Insert one of the following statements, in accordance with the circumstances : — 

(a) "on behalf of defendant [_»iaie name] in satisfaction of claim of above-named 
[jdaie name of party]" {or "with defence setting up tender"). 

(b) "on behalf of defendant [jtate name] against claim of above-named [jUite name 
of party] with defence denying liability." 

(c) " to security for costs account on behalf of [$tate name qf party, and whether plaintif 
or defeTidant]." 
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Form No. 11. 

Reqtiest for Lodgment in Queen*8 Bench Division^ referred to in Rule 32. 



High Couet of Justice — Queen's Bench Division. 

I. — Beqv£8t for Lodgment of Money. 

Title of Cause or Matter v. 18 A. No. 

To the Agent of the Bank of England (Law Conrts Branoh). 

Please receive £ for the account of the Paymaster- General 

for the time being for and on behalf of the Supreme Court of Judicature, "which 
amount is paid in* 

{Signature) 
Name of Solicitor ") 

on the other side ) 

Solicitor for the 

Date 18 

II. — Bank Certificate of Receipt. 

To the Assistant Paymaster-General. 

Bank of England, 18 

The above-stated sum has been this day received. 

(Signature) 

* Insert one of the following statements in accordance with the circmnstances : — 

(a) "on behalf of defendant [^Btate name] in satisfaction of claim of above-named 
l$tate name qf party'] ** {or** with defence setting up tender "). 

(b) "on behalf of defendant Estate name] against claim of above-named [$tate name of 
party] with defence denying liability.** 

(o) " to security for costs account on behalf of l$tate name of party , and whether plaintiff 
or defendant].'* 

(d) If lodged in pursuance of an Order, or otherwise than as above, state nature and date 
of authority. For instance :— " Under Order dated day of 18 " 

{or "On notice of appeal [in bankruptcy], dated day of 18 "). 



Form No. 12. 

Request for Lodgment in Probate, Divorce, and Admiralty Division, referred 

to in Rule 34. 



High Court of Justice. — Probate, Divorce, and Admiralty Division. 

l.-r-Request for Authority for Lodgment. 

Title of Cause or Matter v. 18 . A. No. 

Ledger Credit. [Name of Ship in Admiralty actions.] 

To the Registrar. 

I request authority for the lodgment of £ at the Bank of England ; 

such lodgment being for [^state here such particulars as m>ay he requvred"]. 

(Signatu>re) 
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II. — Authority for Lodgment. 

To the Agent of the Bank of England (Law Conrts Branch). 

Please receive the above -stated sum and place it to the account of the 
Paymaster-General for the time being for and on behalf of the Supreme Court 
of Judicature. 

{Signature) 

(Date) 18 

III. — Bank Certificate of Receipt. 

To the Assistant Paymaster-General. 

Bank of England 18 

The above-stated sum has been this day received. 

{Signature) 



Form No. IS. 

Notice of Appropriation of Money lodged in Queen^s Bench Division under 

Order XIV,, referred to in Bale 43. 



High Coubt of Justice. — Queen's Bench Division. 

Notice of Appropriation (under Rule 43 of the Supreme Court Funds Rules) 

of Money lodged under Order XIV. 

Title of Cause or Matter v. 18 . ^. No. 

To the Assistant Paymaster- General. 

Date 18 

Take notice that £ of the money lodged in Court in the above action 

under Order dated 18 is appropriated by the defendant [_8tate name of 

party"] in respect of the Plaintiff's claim as under : viz. — * 

(Signature) 

* Insert one of the following statements, as may be intended: — 

(a) "in satisfaction of claim of plaintiff [_gtate name of Tparty\** 

(b) "against claim of plaintiff {jAaU name of party] with a defence denying 
liabiUty." . 



Form No. 14a. 

Request for Payment of Money lodged "in satisfaction" referred to 

in Rule 44 (a). 



High Court of Justice — Division. 

Request for Paymnent of Money Lodged, or Appropriated, in Satisfaction of Claim 

[under Rule 5 or Rule 11 of Order XXII"]. 

Title of Cause or Matter v. 18 . A. No. 

Ledger Credits 

[In Chancery > [If same as title of cause, state " As above."] 
Division]. ) 
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To the ABsistant Paymaster- Greneral. 

I hereby reqnest that the payment of sum of £ , paid in in the 

above action may be made to* 

{Signature) 

(Address) 

(Date) 18 

(Signature of Witness) 

(Address) 

(Occupation) 

* N.B.— If payment is to be made to the plaintiff's solicitor, the plaintiff must himself 
sign the request, and insert therein the words **t\e $olieitor to me, the plaint^ff^ {naming 
tuck solicitor) ** ; but if payment is to be made to the plaintiff in person the request may be 
signed either by the plaintiff, who should insert "me, the plaintiff" or by the solicitor of 
the plaintiff, who must insert **the plaint\f {naming him)." Payment will be made by a 
crossed cheque or crossed form of receipt, which must be passed through a bank. 



Fonn No. 14b. 

Request for Payment of Money lodged *^ against claim" referred to in Rule 44 (b). 



High Court of Justice — Division. 

Bequest for payment of mx>n€y lodged or appropriated against claim^ with defence 
denying liability [^under Rule 6 or Rule 11 of Order XXII^. 

Title of Cause or Matter v, 18 . A. No. 

Ledger Credit-j 

[In Chancery > [If same as title of canse, state " As above."] 
Division]. y 

To the Assistant Paymaster- General. 

I hereby notify that the snm of £ paid in in the above action 

has been accepted by the plaintiff in satisfaction of the claim in respect 
of which it is paid in, and I dec are that dne notice has been gLven of such 
acceptance thereof. And I reqnest that payment of the said sum may be 
made to* 

(Signature) 

(Address) 

(Date) 18 

(Signature of Witness) 

(Address) 

(Occupation) 

* N.B.— If payment is to be made to the plaintiff's solicitor, the plaintiff must himself 
sign the request, and insert therein the words **the aolioitor to me, the plaintiff {naming 
»ueh solicitor) ** ; but if payment is to be made to the plaintiff in person the request may be 
signed either by the plaintiff, who should insert "««, the plaintiff,"* or by the solicitor of 
the plaintiff, who most insert " the plaintiff (naming him),** Payment will be made by a 
crossed cheque or crossed form of receipt, which must be 'passed through a bank. 



] 
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Form No. 14c. 

Certificate as to Person Entitled to Money lodged " as security for costs" referred 

to in Rule 44 (c). 



High Court of Justice — Division. 

« 
Title of Cause or Matter ^ 
in which the money ^ v. 18 -. A. No. 

was originally lodged ^ 

Ledger Credit. [If same as title of canse, state **Ab above."] 

In pnrsnance of Rnle 44 (c) of the Snpreme Court Funds Rules, and 
Rule 27 (a) of Order XXXI. of the Rules of the Supreme Court, October, 1884, 
I certify that (a) 

is or are entitled to payment of the total sum of £ lodged in Court 

in the above cause or matter as under, by or on behalf of the (b) 
to a security for costs account under Rule 26 of Order XXXI. of the Rules 
of the Supreme Court, 1883, viz. : — 

On 18 . £ 

On 18 . £ 

Dated this day of , 18 . 

{Signature) 
(Title of Office) 

N.B.— The person applying for payment may be required to produce the receipt of the 
Bank of England for the lodgment of the amount. 



(a) Name of person to be paid, and whether a-s plaintiff or defendant, or as solicitor 
to plaintiff or defendant. 

(b) Plaintiff or defendant. 

S 
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Form No. IS. 

Declaration (referred to in Rule 62) to he made hy a Relative of a Person 
who Tuis died intestate, when Letters of Administration have not been txiken 
out, and when the total Assets of the estate of the Deceased have not exceeded 
the value of £100. 



I (a) solemnly deolajre that I am the (b) - and 

next or one of the next of kin of (c) who died on 18 , 

and that 1 am entitled to take oat administration to his estate, and to 
receive the sum of £ directed to be paid to him by the Order 

dated 18 

And I further declare that the total value, of the assets of the deceased, 
including the above sum, does not exceed £100 ; and I certify that the death-bed 
and funeral expenses of the deceased have been paid. And I make this solemn 
declaration conscientiously believing the same to be true. 

(Signature of Applicant) 

(Address) 
Declared before me this 18 

Magistrate of 

or ^ 

Minister of 

or 
Commissioner to administer oaths 

We certify that the person who has signed the above declaration is personally 
known to us, and that we believe his or her statement to be true. 



] 



To be signed by t-wo 

householders resident 

in the Parish. 



1 certify that the persons whose signatures are last above subscribed are 
resident householders in this Parish. 

Minister in the Parish of 



(a) Name of applicant. (b) Degpree of relationship. (c) Name of deceased. 
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Form No. 16. 

Beqtiest for Lodgment without an affidavit under The Trustee Act, 1893, and 
Certificate of Commissioner a of Inland Revenue to he furnished thereicithj 
referred to in Rule 41. 



Trustee Act, 1893. — Legacy (or Share of Residue) of E. F. under the Will 

(or Intestacy) of C. D. 

A. B., the executor of the Will (or administrator of the estate) of C. D. deceased, 
whose Will was proved (or of whose effects letters of administration were granted) 
on the day of proposes to lodge in Court to the credit of " Legacy 

to (or "Share of residue of) E. F., an infant (or beyond seas) under the Will 
(or intestacy) of C. D.," the sum of *£ (or the following securities 

representing) the full amount (or part) of such legacy (or share of residue) 
to which the said E.F. is absolutely entitled [^describe securities, if any, which 
must he such as the Paymaster can 'properly accept'^. 



Certificate of Commissioners of Inland Revenue (to accompany above 

Request). 

(a) If Duty has been paid. 

Reg. of the year 18 . Fo. 

I certify that the sum of £ was paid on the day of 

for legacy duty, at the rate of per cent, in respect of the above-mentioned 

(state amount of money or describe securities) payable to , described 
as a of the deceased. 

Dated the day of 

By order of the Commissioners of Inland Revenue. 

(Signed) 

(b) If no Duty is chargeable, 

Reg. of the year 18 . Fo. 

I certify that no legacy duty is chargeable in respect of the above-mentioned 
(stnte amount of money or describe securities) payable to E. F., described as 
a of the deceased, inasmuch as such sum is (or such securities are) 

stated to be part of the personal estate of the deceased, upon the value whereof 
stamp duty has been paid under Section 27 (or 33) of the Act 44 Vict. c. 12, 
and therefore exempt from legacy duty under Section 41 (or 35) of that Act. 

Dated the day of 

By order of the Commissioners of Inland Revenue. 

(Signed) 

* No deduction for costs and expenses must be made from the amount to be paid in. 
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ARRANGEMENT OF RULES. 

RULE 
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2. Mode of making application. 

3. Service of summons. 

4. Statement to be supplied on application. 

5. Removal of restriction as to appointment of certain persons 

to be trustees. 

6. Vesting orders. 
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7. Official judicial trustee. 

Administration of the Trust. 

8. Statement of trust property. 

9. Security. 

10. Trust account at bank and custody of documents. 

11. Judicial tmstee not to keep money in his hands. 

12. Dii'ections to judicial trustees. 

13. Power to dispense with formal evidence. 

Accounts and Audit. 

14. Accounts and audit. 

15. Filing and inspection of accounts, 

16. Deductions allowed, 
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„„^„ Remuneration and Allowances. 

RULE . 

17. Remuneration of judicial trustee. 

18. Application of remuneration of official of the Court. 

19. Forfeiture of remuneration. 

« 

Removal and Suspension op Judicial Trustee. 

20. Suspension of judicial trustee. 

21. Removal of judicial trustee. 

22. Inquiry into conduct of judicial trustee. 

Resignation and Discontinuance of Judicial Trustee. 

23. Resignation of judicial tinistee. 

24. Discontinuance of judicial trustee. 

Special Trusts. 

25. Executors and administrators. 

26. Special trusts. 

Exercise of the Powers op the Court. 

27. Exercise of powers of Court. 

28. Communication between judicial tnistee and Court. 

District Registries. 

29. District registries. 

Palatine Courts. 

30. Palatine Courts. 

County Courts. 

31. County Court jurisdiction. 

Fees. 

32. Fees. 

Officer op the Court. 

33. Meaning of "officer of Court." 

Supplemental. 

34. Rules to be construed as part of the general Rules of Court. 

35. Application of Interpretation Act. 

Schedule. 
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RULES UNDER THE JUDICIAL TRUSTEES ACT, 1896. 



1. Short title (59 ^ 60 Vict. c. 35).— The following Rules may be 
cited as The Judicial Trustee Rules, 1897, and shall apply as far 
as practicable to all matters and proceedings under The Judicial 
Trustees Act, 1896 (in these Rules called "the Act"). 

Appointment op Judici/il Trustee. 

2. Mode of making application. — An application to the Court to 
appoint a judicial trustee shall be in the Chancery Division, and 

(a) if not made in a pending cause or matter, shall be made 
by originating summons ; and 

(5) if made in a pending cause or matter, shall be made as 
part of the relief claimed, or by summons in the cause 
or matter. 

If the application be made in a pending matter it will have to be intituled 
in that matter. If made as a snbstantiye application not in any pending* 
canse or matter, it will be by originating summons and probably have to be 
intituled " In the matter of the Trust [^descrihiifig it"] and In the matter of 
The Judicial Trustees Act, 1896" (see Appendix V., Form 21). Order XXX. of 
the Rules of the Supreme Court will not apply to such an originating summons. 

3. Service of Summions. — (1) The summons shall be served — 

(a) where the application is made by or on behalf of a 
trustee, on the other trustee (if any) ; and 

(6) where the application is made by or on behalf of a 
beneficiary, on the trustees (if any), 

and in either case on such (if any) of the beneficiaries as the 
Court directs. 

(2) Where the application is made by or on behalf of a person 
creating or intending to create a trust, the summons, subject to 
any direction of the Court, need not be served on any person. 
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(3) The Court may give any directions it thinks fit, either 
dispensing with the service of the summons on any person on 
whom it is required to be served under this Rule, or requiring the 
service of the summons on any person on whom it is not required 
to be served under this Rule. 

The direction of the Court appears to be necessary in all cases as to the 
persons who should be made respondents to the summons. 

4. Statement to he supplied on application, — (1) Where an applica- 
tion is made for the appointment of a judicial trustee by originating 
summons, the applicant must, when he takes out the summons, 
supply for the use of the Court a written statement signed by him 
containing the following particulars so far as he can gain information 
w^ith regard to them: — 

(a) A short description of the tmst 'and instrument by 
which it is, or is to be, created, and of the relation 
which the applicant bears to the trust. 

(b) If a person is nominated as judicial timstee the name and 
address of the person nominated, and short particulars of 
the reasons which lead to his nomination. 

(c) If a person is nominated as judicial trustee, a statement 

whether it is proposed that the person nominated should 
be remunerated or not. 

(d) Short particulars of the trust propei*ty, with an approxi- 
mate estimate of its income and capital value. 

(c) Short particulars of the incumbrances (if any) afEecting 
the trust property. 

(/) A statement whether it is proposed that the judicial 
trustee should* be a sole trustee or should act jointly 
with other trustees. 

(g) Particulars as to the persons who are in possession of 
the documents relating to the trust. 

Qi) The names and addresses of the beneficiaries and short 
particulars of their respective interests. 

(i) Any exceptional circumstances specially afEecting the 
administration of the trust. 
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(2) An affidavit by the applicant verifying the statement shall 
be sufficient jprimd facie evidence of the particulars contained in 
the statement. 

(3) Where the applicant cannot gain the information necessary 
for making the required statement on any point, he must mention 
the fact in his statement. 

For form of statement and affidavit in support see Appendix V., Forms 22 
and 23. The Rule requires the person who makes this statement to supply 
the information so far as he can gain it. 

5. Removal of restriction as to appointment of certain persons to 
be trustees. — (1) The Court shall not be precluded by any existing 
practice as to the appointment of trustees from appointing any 
person to be a judicial trustee by reason of that person being a 
beneficiary, or a relation or husband or wife of a beneficiary, or 
a solicitor to the trust or to the trustee or to any beneficiary, or 
a married woman, or standing in any special position with regard 
to the trust. 

(2) A person may be appointed to be a judicial trustee of 
a trust although he is already a trustee of the tmst. 

This is a very important deviation from the usual practice. Generally the 
Court is very reluctant to appoint as trustees the persons mentioned in this 
Rule. It is, however, no doubt considered safe to relax the practice in the 
case of the appointment of a judicial trustee, the Court having considerable 
hold over such a trustee by reason of the security he will have to give 
(see Rule 9). 

It is also to be noticed that the Court can appoint an existing trustee a 
judicial trustee of a fund; hence trustees of a fund can be converted into 
judicial trustees. 

6. Vesting orders, — On the appointment of any pei»son to be 
judicial trustee the Court shall make such vesting or other ordei-s 
and exercise such other powers as may be necessary for vesting 
the trust property in the judicial trustee, either as sole trustee or 
jointly with other trustees as the case requires. 

The " other powers " here mentioned would doubtless comprise the power 
of ordering the execution of deeds, or the doing of other acts by an existing 
trustee, or even a beneficiary, where such execution or act is necessary to 
the proper vesting in the judicial trustee of the trust fund. 
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Appointment of Official of Court to be Judicial Trustee. 

7, Official judicial trustee. — (1) When an official of the Court 
is appointed judicial trustee the official solicitor of the Court shall 
(subject to the pi-ovisions hereinafter contained in Rules 29, 30, 
and 31) be so appointed, unless, for special reasons, the Court 
directs that some other official of the Court should be so appointed. 

(2) Any official of the Court appointed to be a judicial trustee 
shall, on his ceasing to hold office, cease to be such a trustee 
without any formal resignation. 

(3) Where an official of the Court is judicial tmstee, any trust 
property vested in or held by him shall be vested in and held by 
him under his official title and not in his own name. 

(4) Where an official of the Court appointed to be a judicial 
trustee of a trust dies, or ceases to hold office, his successor in office 
shall, unless the Court otherwise directs, become judicial trustee 
of the trust without any Order of the Court or formal appointment, 
and the trust property shall, without any conveyance, assignment, 
or transfer, in such a case become vested in the successor as it 
was vested in his predecessor in office. 

(5) For the pui'pose of the definition of " Official of the Court *' 
in Section 5 of the Act, any paid office in or connected with the 
Court shall be a prescribed office. 

Administration op the Trust. 

8. Statement of trust property. — (1) A judicial trustee must, 
unless in any case the Court considers that it is unnecessary, as 
soon as may be after his appointment, furnish the Court with a 
complete statement of the trust property, accompanied with an 
approximate estimate of the income and capital value of each item. 

(2) It shall be the duty of the judicial trustee to give such 

information to the Court as may be necessary for the purpose of 

keeping the statement of the trust propei'ty coiTect for the time 

being. 

This statement of the trust property is, apparently, in addition to the 
statement to be famished to the Court when the application for the appointment 
of a judicial trustee is made. The intention clearly is that the trustee shall, 
as soon as he can acquaint himself with the trust funds, give the Court full 
information as to their amount and yield, and that he shall from time to 
time keep this statement up to date. 



^^^ THE JUDICIAL TRUSTEE RULES, 1897. 

9. Security. — (1) A judicial trustee, if not an official of the 
Courts must give security to the Court for the due application of 
the trust property, unless the Court dispenses with security under 
this Rule. 

(2) The Court may on the appointment of a judicial trustee, 
or at any time during his continuance in office as judicial trustee, 
dispense with security on the application either of the person who 
is to be appointed or is judicial trustee, or of any person appearing 
to the Court to be interested in the trust, and shall do so where 
a judicial trustee is appointed on the application of a person creating 
or intending to create a trust, and that person desires that security 
should be dispensed with, unless for special reasons the Court 
considers that security is in such a case necessary or desirable. 

(3) The security must be given, either by recognisance, bond, 
or otherwise, as the Court directs, and with such sureties as the 
Court approves. 

(4) If the Court is satisfied that sufficient pi-ovision is made 
for the safety of the capital of the trust property, the amount of 
the security shall, in ordinary cases, be an amount exceeding by 
twenty per centum the income of the trust property as estimated 
by the Court. 

(5) The Court may at any time require that the amount or 
nature of the security given by a judicial trustee under this Rule 
be varied, or that security be given where it has previously been 
dispensed with, and a judicial trustee shall comply with any such 
requirement. 

(6) It shall be a condition of every recognisance, bond, or 
other form of security given under this Rule that the judicial 
trustee shall give immediate notice to the Coui-t of the death 
or insolvency of any of his sureties. 

(7) Any recognisance, bond, or other form of security given 
for the purpose of this Rule may be vacated in such manner and 
subject to such conditions as the Court may direct. 

(8) Where security is not dispensed with, the appointment of 
a person to be judicial trustee shall not take effect until he has 
given the security required by the Court under this Rule. 
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(9) Any preminin payable by a judicial trustee to any guarantee 
company on account of his security may, if the Court so directs, 
be paid out of the trust pix)perty. 

This Rule amply proyides for security being given by the judicial trustee, 
thongh the Court may in the cases therein mentioned dispense with it. It will 
often be found convenient to have the intervention of a guarantee company, 
in which case Sub-rule 9 permits the premium payable to such company being 
paid out of the trust property. Sub-rule 4 appears to mean that if the 
Court is satisfied as to the safety of the capital of the fund by its being 
properly invested, then the security to be given by the trustee must exceed 
by twenty per cent, the income of the property. . 

10. Trust account at hank and custody of documents. — (1) When 
a judicial trustee is appointed, a sepai'ate account for receipts 
and payments on behalf of the trust must be kept in the name 
of the trustees at some bank approved by the Court. 

(2) All title deeds and all certificates and other documents 
which are evidence of the title of the trustee to any of the trust 
property shall be deposited either with that bank or in such other 
custody as the Court directs. 

(3) The deeds or documents must be deposited in the names 
of the trustees, and the judicial trustee must give notice to the 
body or person with whom the deeds or documents are so deposited 
not to deliver any of them over to any person except on a request 
signed by the judicial trustee and countersigned by the officer of 
the Court, and also to allow any person authorised by the officer 
of the Court in writing to inspect them during business hours. 

(4) The judicial trustee must deposit with the Court a list of 
all deeds or documents deposited in any custody in pursuance of 
this Rule, and must give information to the Court from time to 
time of any variation to be made in the list. 

(5) The judicial trustee must, if at any time directed by the 
Court, give an order to the bank at which the trust account is 
kept not to pay at any one time any sum over a specified amount 
out of the trust account, except on an order countersigned by the 
officer of the Court. 

(6) Any payments on account of the income of the trust 
property may be provided for by means of a standing order to the 
bank at which the trust account is kept. 
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(7) The Conrt may give such directions to the judicial trustee 
as may, in the opinion of the Court, be necessary or expedient for 
carrying this Rule into effect, and for securing the safety of the 
trust property. 

(8) Where an official of the Court is judicia^l trustee, the Court 
may direct that, instead of a separate account of the receipts and 
payments on behalf of the trust being kept at some bank approved 
by the Court, all receipts on behalf of the tmst may be dealt with, 
and all payments on behalf of the trust may be made, in such 
manner, and subject to such regulations as to the accounts to be 
kept of the receipts and payments and the procedure to be followed 
in dealing therewith, as the Treasury direct. 

This Rule sufficiently explains itself. It comprises a code of careful 
regulations for the guidance and direction of the judicial trustee. 

By The Interpretation Act, 1889, the expression " the Treasury " means 
the Lord High Treasurer for the time being, or the Commissioners for the 
time being of Her Majesty's Treasury. 

11. Judicial trustee twt to keep iru/tiey in his hands, — A judicial 
trustee must pay all money coming into his hands on account 
of his trust without delay to the trust account at the bank, 
and if he keeps any such money in his hands for a longer time 
than the Court considers necessary, shall be liable to pay interest 
upon it, at such rate not exceeding five per centum as the Court 
may fix, for the time during which the money remains in his 
hands. 



12. Directions to judicial trustees. — (1) A judicial trustee may 
at any time request the Court to give him directions as to the tmst 
or its administration. 

(2) The request must be accompanied by a statement of the 
facts with regard to which directions are required, and by the fee 
required under these Rules in respect of a communication from 
the Court with regard to the administration of the trust. 

(3) The Court may require the trustee or any other person to 
attend at Chambers if it appears that such an attendance is necessai'>' 
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or convenient for the purpose of obtaining any information or 
explanation required for properly giving directions, or for the purpose 
of explaining the nature of the directions. 

A Bummons is not necessaiy for an application to the Court by a judicial 
trustee for directions, unless the Court deems it necessary (see Rule 28). As 
to the fee see the Schedule to the Rules (p. 279, post). 

13. Power to dispense with formal evidence. — The Coui't, if satisfied 
that there is no reasonable doubt of any fact which affects the 
administration of a trust by a judicial trustee, may give directions 
to the judicial tmstee to act without formal proof of the fact. 

Accounts and Audit. 

14, Accounts a7id audit. — (1) The Court shall give directions 
to a judicial trustee as to the date to which the accounts of the 
trust are to be made up in each year, and shall fix in each year 
the time after that date within which the accounts are to be 
delivered to it for audit. 

(2) The accounts shall in ordinary cases be audited by the officer 
of the Court, but the Court, if it considers that the accounts 
are likely to involve questions of difficulty, may refer them to a 
professional accountant for report, and order the payment to him 
of such amount in respect of his report as the Court may fix. 

16. Filing and inspection of accounts. — (1) The accounts of any 
trust of which there is a judicial trustee, with a note of any 
corrections made upon the audit, shall be filed as the Court 
directs. 

(2) The judicial trustee shall send a copy of the accounts, or, 
r* the Court thinks fit, of a summary of the accounts, of the 
tmst to such beneficiaries or other persons as the Court thinks 
proper. 

(3) The Court may^ if it thinks fit, having regard to the nature 
of the relation of the applicant to the trust, allow any person 
applying to inspect the filed accounts so to inspect them on 
giving reasonable notice to the officer of the Court. 

This Rule provides ample opportunity for examination of the accounts 
of a judicial tn^stee. 
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16. Deductions allowed, — ^A judicial trustee shall, unless the 
Court otherwise directs, be allowed on the audit of his accounts 
deductions made on account of his remuneration and allowances 
under these Rules and also on account of the fees paid by him 
under these Rules, but shall not be allowed any deduction on 
account of the expenses of professional assistance, or his own 
work or personal outlay, unless the deduction has been authorised 
by the Court in pursuance of the Act, or the Court is satisfied that 
the deduction is justified by the strict necessity of the case. 

Remuneration and Allowances. 

17, Remuneration of judicial trustee. — (1) Where a judicial 
trustee is to be remunerated the remuneration to be paid to him 
shall be fixed by the Court, and may be altered by the Court 
from time to time. 

(2) In fixing the remuneration, regard shall be had to the 
duties entailed upon the judicial trustee by the trust. 

(3) The Court may make, if it thinks fit, special allowances 
to judicial trustees for the following matters, to be paid out of 
the trust property — 

(a) For the statement of trust property prepared by a 
judicial trustee on his appointment, an allowance not 
exceeding ten guineas. 

(fe) For realising and reinvesting trust property, where the 
property is realised for the purpose of reinvestment, 
an allowance not exceeding one and a half per centum 
on the amount realised and reinvested. 

(c) For realising or investing trust property in any other 
case, an allowance not exceeding one per centum on 
the amount realised or invested. 

(4) The Court may also in any year make a special allowance 
to a judicial trustee, if satisfied that in that year more trouble 
has been thrown upon the trustee by reason of exceptional circum- 
stances than would ordinarily be involved in the administration of 
the trust. 
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(5) Where a trustee is remunerated, any allowance under this 
Rule may be paid in addition to his remuneration. 

(6) Any remuneration or allowance payable to a judicial 
trustee shall be paid or allowed to him at such times and in such 
manner as the Court directs. 

This Rnle provides for " special allowances " in addition to the remunera- 
tion fixed by the Court. 

18. Application of remuneration of official of the Court. — Where 
an official of the Court is appointed to be a judicial trustee, any 
remuneration, allowances, or other payments payable to him on 
account of his services as trustee shall be paid, accounted for, 
and applied in such manner as the Treasury direct. 

19. Forfeiture of remuneration, — (1) If the Court is satisfied that 
a judicial trustee has failed to comply with the Act, or with these 
Rules, or with any direction of the Court or officer of the Court 
made in accordance with the Act or these Rules, or has other- 
wise inisconducted himself in relation to the trust, the Court 
may order that the whole or any part of the remuneration of the 
trustee be forfeited. 

(2) This Rule shall not affect any liability of the judicial trustee 
for breach of trust or to be removed or suspended. 

(3) A judicial trustee shall have an opportunity of being heard 
by the Court before any order is made for the forfeiture of his 
remuneration or any part of it. 

Removal and Suspension op Judicial Trustee. 

20. Suspension of judicial trustee. — (1) The Court may at any 
time, either without any application or on the application of any 
person appearing to the Court to be interested in the trust, suspend 
a judicial trustee, if the Court considers that it is expedient to do 
so in the interests of the trust, and a judicial trustee while suspended 
shall not have power to act as trustee. 

(2) When a judicial trustee is suspended, the Court shall cause 
notice to be given to such of the persons appearing to the Court 
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to be interested in the trust as the Court directs, and also to the 
persons having the custody of the trust property, and shall .give 
any other directions which appear necessary for securing' the safety 
of the trust property. 

The Court conid under this Rule issue stop orders preventiug the funds 
beiug dealt with. 

Apparently a summons is not necessary for the suspension merely of a 
trustee (see- Rule 28, Sub-rule 1) ; sed contra if the trustee is to be removed 
(see Rule 21, Sub-rule 1). It is, however, likely that the Court would, under 
Rule 28, direct a summons to be taken out in order to clearly hav6 before 
it the grounds urged for the trustee's suspension. 

21. Removal of judicial trustee. — (1) The Court may, either 
without any application or on the application of any person 
appearing to the Court to be interested in the trust, remove a 
judicial trustee if the Court considers that it is expedient to do so 
in the interests of the trust. 

(2) Any application to I'emove a judicial trustee must be made 
by summons. 

(3) A judicial trustee shall not be removed by the Court without 
an application for the purpose, except after notice has been given 
to him by the Court of the grounds on which it is proposed to 
remove him, and of the time and place at which the matter will 
be heard. 

(4) The Court shall cause a copy of the notice to the trustee 
to be sent to such of the persons appearing to the Court to be 
interested in the trust as the Court directs, and the same procedure 
shall be followed in the matter as far as possible as on a summons 
to remove a judicial trustee. 

The application for removal of a judicial trustee must be made by summons 
(see Sub-rule 2, and also Rule 28, Sub-rule 1). 

For summons for removal of a judicial trustee see Appendix V., Form 24. 

The Court can of its own mere motion remove a judicial trustee, but must 
first give him and other persons notice as provided in Sub-rules 3 and 4. 

22. Inquiry into conduct of judicial trustee. — Where an inquiiy 
into the administration by a judicial trustee of any trust, or into 
any dealing or transaction of a judicial trustee, is ordered, the 
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inquiiy shall, unless the Court otherwise directs, be conducted by 
the officer of the Court, and he shall have the same powers in 
relation thereto as he has in relation to any other inquiry directed 
by the Court. 

Resignation and Discontinuance op Judicial Trustee. 

23« Resignation of judicial trustee. — (1) If a judicial trustee 
desires to be discharged from his trust he must give notice to 
the Court, stating at the same time what arrangements it is 
proposed to make with regard to the appointment of a successor. 

(2) The Court shall give facilities for the appointment on a 
proper application of an official of the Court to be judicial trustee 
in place of a judicial trustee who desires to be discharged, in 
cases where no fit and proper person appears available for the 
office, or where the Court considers that such an appointment is 
convenient or expedient in the interests of the trust. 

M. Discontinuance of judicial trustee. — (1) Where there is a 
judicial trustee of a trust, the Court may at any time, on the 
application made by summons of any person appearing to the Court 
to be interested in the trust, order that there shall cease to be a 
judicial trustee of the trust, whether the person who is judicial 
trustee continues as trustee or not. 

(2) If the Court is satisfied that all the persons appearing to the 
Court to be interested in the trust concur in an application under 
this Rule, the Court shall accede to the application, and in any case 
shall ascertain as far as may be the wishes of those appearing to the 
Court to be interested in the trust with regard to the application. 

(3) Where an order is made under this Rule the Court shall 
make all such orders as may be necessary for carrying it into 
effect, and where, in pursuance of any such order, a new trustee is 
appointed in the place of an official of the Court, shall make all 
such vesting or other orders and exercise all such other powers as 
m^ay be necessary for vesting the trust property in the new 
trustee, either as sole trustee or jointly with other trustees as 
the case requires. 

For Form of Application see Appendix V., Form 25. 

T 
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Special Trusts. 

25. Executors and administrators. — (1) Any person who is an 
executor or administrator may be appointed a judicial trustee for 
the purpose of the collection and distribution of the estate of a 
deceased person in the same manner and subject to the same 
provisions as in the case of an ordinary trust. 

(2) Where an administrator has given an administration bond, 
he need not give security as a judicial trustee under these Rules 
unless the Court directs that he is to do so. 

26. Special trusts. — (1) An official of the Court shall not be 
appointed or act as judicial trustee for any persons in their 
capacity as members or debenture holders of, or being in any 
other relation to, any incorporated or unincorporated company 
or any club. 

(2) Where the circumstances of any trust of which an official 
of the Court is a judicial trustee, or of which it is proposed to 
appoint an official of the Court to be a judicial trustee, involve 
the carrying on of any trade or business, special intimation of 
the fact shall be given to the Court either by the judicial trustee 
or by the person making the application for the appointment of 
the judicial trustee, as the case may be, and the Court shall 
specially consider the facts of the case with a view to deter- 
mining whether the official of the Court should continue or be 
appointed as judicial trustee, and whether any special conditions 
should be made or directions given with a view to ensuring the 
proper supervision of the trade or business. 

Rule 7, Sub-rule 5, defines " official of the Court " as any paid officer " in 
or connected with the Court." 

The special circumstances referred to in Sub-rule 2 must be mentioned in 
the statement prescribed by Rule 4. 

Exercise of the Powers op the Court. 

27. Exercise of powers of Court. — For the purpose of the Act 
or these Rules the officer of the Court may exercise any power 
which may be exercised by the Court (including the power of 
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making an order for the appointment of a judicial trustee or 
making any vesting order), and may perform any duty to' be 
performed by' the Court, and may hear and investigate any 
matter which may be heard or investigated by the Court, subject 
in any case to the right of any party to bring any particular 
point before the Judge. 

* 28. Communication between judicial trustee and Court. — (1) It 
shall not be necessary to take out a summons for any purpose 
under the Act or these Rules, except in cases where a summons 
is required by these Rules, or where the Court directs a summons 
to be taken out. 

(2) Where a judicial trustee desires to make any application 
or request to the Court, or to communicate with the Court as to 
the administration of his trust, he may do so by letter addressed 
to the oflScer of the Court without any further formality. 

(3) The Court may give any direction to a judicial trustee with 
regard to the administration of his trust by letter signed by the 
officer of the Court, and addressed to the trustee, without drawing 
up any order or formal document. 

(4) For the purpose of the attendance at Chambers of the 
judicial trustee or any other person connected with the trust for 
purposes relating to the administration of the trust, the officer of 

I the Court may make such appointments as he thinks fit by letter 

I without the service of formal notices. 

(6) Any document may be supplied for the use of the Court by 
leaving it with, or sending it by post to, the officer of the Court. 

For the definition of " officer of the Court " see Rule 33. 



District Registries. 

29. District Registries. — (1) An originating summons under these 
Rules, for the purpose of an application to appoint a judicial 
trustee, may be sealed and issued in a District Registry, and 
appearances thereon shall be entered in that Registry. 

I 
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(2) Where a judicial trustee of a trust is appointed on an 
originating summons taken out in a District Registry, or an 
application in any cause or matter pending in a District Registry, 
all proceedings with respect to the trust and the administration 
thereof under the Act or these Rules shall, unless the Court 
otherwise directs, be taken in the District Registry. 

(3) Where proceedings under the Act or these Rules are taken 
in the District Registry, the official of the Court to be appointed 
judicial trustee, where an official of the Court is to be so appointed, 
shall not be the official solicitor, unless the Court for special reasons 
otherwise directs. 

(4) For the purpose of the Act and these Rules the Court may 
transfer anj'- trust of which there is a judicial trustee from a 
District Registry to London, or from London to a District Registry, 
or from one District Registry to another District Registry, according 
as it appears convenient for the administration of the trust. 



Palatine Courts. 

30. Palatine Courts. — (1) These Rules shall apply to a Palatine 
Court as respects trusts within the jurisdiction of such Court, subject 
to such modifications (if any) as may be made by Rules of that 
Court for the purpose of making these Rules properly applicable, 
having regard to any special practice of the Coui-t, or the duties of 
the officers attached to the Court. 

(2) Where proceedings under the Act or these Rules are taken 
in the Palatine Court, the official of the Court to be appointed 
judicial tmstee, where an official of the Court is to be so appointed, 
shall not be the official solicitor, unless the Palatine Court for 
special reasons otherwise directs. 

County Courts. 

31. County Court jurisdiction, — (1) For the purpose of the Act 
and these Rules the jurisdiction of the County Court Judge shall 
extend to any trust in which the trust property does not exceed 
in value five hundred pounds, as if that jurisdiction had been 
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given under Section 67 of The County Courts Act, 1888, but 
that jurisdiction shall be exercised only in a Metropolitan County 
Court, or in a County Court for the time being having bankruptcy 
jurisdiction. 

(2) Where the district of any County Court (other than a 
Metropolitan County Court) or any part of sach a district is 
attached for the purpose of bankruptcy jurisdiction to some Court 
other than the County Court of the district, that district or part 
shall be attached to the same Court for the purpose of jurisdiction 
under the Act and these Rules. 

(3) Where proceedings under the Act or these Rules are taken 
in the County Court, the official of the Court to be appointed 
judicial trustee, where an official of the Court is to be so appointed, 
shall not be the official solicitor, unless the Court for special 
reasons otherwise directs. 

(4) In the application of these Rules to the County Court a 
petition shall be substituted for a summons, whether an ordinary 
or an originating summons. 

(5) For the purposes of this Rule the expression " Metropolitan 
County Court" means any of the County Courts mentioned in 
the Third Schedule of The Bankruptcy Act, 1883. 

Fees. 

32. Fees. — (1) The fees mentioned in the Schedule to these 
Rules shall be paid in respect of the matters therein mentioned. 

(2) The fees paid by a judicial trustee may be deducted out 
of the income of the trust property unless the Court otherwise 
directs. 

(3) Any fees payable under these Rules may be remitted by 
post, and may be so remitted in any manner except by means of 
postage stamps or coin. 

(4) All fees payable under these Rules in the High Court, 
Palatine Court, or County Court shall, except as provided by these 
Rules, be subject to similar provisions as to payment, account, and 
application as other fees payable in those Courts respectively. 
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Officer of the Court. 

88. Meaning of " Officer of CouH^ — In these Rules the expression 
" officer of the Court " means — 

(a) As regards proceedings in the High Coiu't, other than 
proceedings in a District Registry, the Chancery Master, 
that is to say, the Master attached to the Chambers of 
the Judge of the Chancery Division to whom the 
matter is assigned; and 

(fe) As regains pix)ceedings in a DistHct Registry, any 
Registrar of that Registry ; and 

(c) As regards proceedings in a Palatine Court, any 

Registrar of that Court; and 

(d) As regards proceedings in the County Court, the Registrar 
of the County Court. 

Supplemental. 

34. Rules to he construed as part of the general Rules of Court. — 
These Rules shall be construed, so far as they relate to the High 
Court, as one with the Rules of the Supreme Court, 1883, and 
any Rules amending those Rules, so far as they relate to a Palatine 
Court as one with the Rules of that Court, and so far as they relate 
to the County Court as one with the County Court Rules, 1889, 
and any Rules amending those Rules. 

85. Application of Interpretation Act (52 8f 53 Vict. c. 63). — The 
Interpretation Act, 1889, shall apply for the purpose of the 
interpretation of these Rules as it applies for the purpose of the 
interpretation of an Act of Parliament. 



(Signed) HALSBURY, (7. 
Ust August, 1897. 
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SCHEDULE. 



FEES. 



The following Fees shall be payable nnder these Rules — 

£ 8. d. 
1. In respect of any thing or matter for which a v 

fee is provided under the Orders in force for ^he fee 
the time being with regard to Supreme Court, L so 
Palatine Court, or County Court fees as the provided, 
case may be ----- - 



- ; 



10 





5 





5 





2 


6 



2. In respect of any communication from the Court 

with regard to the administration of the trust 2 6 

3. For filing the statement of the trust property - 

4. For filing any alteration in the statement - 

5. For filing the accounts of the trust - - - 

6. For filing any other document relating to the trust 

7. For auditing the accounts of the trust when 

audited by the officer of the Court, for every 
£100, or fraction of £100, of the gross amount 
received as income of the trust without deducting 
any payments ------- 

8. On the audit of the accounts of the trust where 

they are referred to a professional accountant 
for report ------- 

9. On the inspection of filed accounts for each hour 

or part of an hour occupied - - - - 

Not exceeding on one day - - - - 



2 6 

fA fee equal 
to the 
amount 
I paid to the 
^accountant. 



2 6 
10 



ir- 



-•"^fc 



^ J 
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[Eeci'fe intention to appoint nmo trustee.'] 

Now tliis Indentui'e witneHKeth that, ib exercise of the powei' 
for this pui-poso by the principal IndeTitnre [or if no poirer is 
contained in the Settlement by the Statute in that behiilf, or if 
the statutory poicer it expremly incorporated in the getth-nwui h\ 
tbe joint operation of the principal Indenture and the t^tatute iit 
that behalf] given to the said A. and B., and of every or any 
other power in anywise enabling them in this behalf, they, the 
said A. and B., do hereby appoint the said [new trueti:e~\ to be a 
tmatee of the principal Indenture in the place of the said [deeeased 
or retiring frjwtee], and jointly with the said [continuing Inigtees], 
for the pnrposes of the principal Indenture or snch of the same 
purposes as are still sabsisting and capable of taking effect. 



Deed of Appointment op New Trustees, where a Sepnrat* Set 
of Trustees is appointed for a part of the Trust Piwpei+v 
held on Tmsts distinct from those relating to any otliei* part. 

See Section 10, Sub-section 2 (b), of The Trnatee Act, isn.'i. 



This Indenture, stade &c. between A. of &«. of the one pai't<, 
and B. of &c and C. of Ac. of the other part. 

[Recite Will of testator, whereby testator, after appointing A. itnd X. 
eaxcutors and trustees, gave his residuary personal estate to A. and Z. 
upon trust to concert, and, after payment of debts ^c, to invest net 
■moneys arising from conversion, and hold same in trust for his three 
daughters in egual shares, the share of each daughter to h'' held in 
trust for her and her children hy way of settlement.] 

[Recite death and jwoftafe.] 

[Recite conversion of residuary personal estate, payment of debts, ^r.,, 
and investment of residue of inoiteys arising from conversin-i.j 



r 
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And whereas the several stocks, shares, and securities specified 
in the schedule hereunder written represent the one-third share 
of the said residuary moneys set apart by the said A. and Z. to 
be held upon the tnists declared by the hereinbefore recited Will 
for the benefit of the said testator's daughter E. and her children : 

IRecite death of Z., and desire of A. to retire.'] 

And whereas the said A. is desiix)us of appointing the said 

B. and C. to be trustees of the said one-third share of the said 

residuary moneys so held in trust for the said testator's said 
daughter E. and her children as aforesaid : 

And whereas the said investments mentioned and specified in 
the said schedule are intended to be forthwith transferred by the 
said A. into the joint names of the said B. and C. : 

Now this Indenture witnesseth that in pursuance of his said 
desire, and in exercise of the power for this purpose by the Statute 
in that behalf given to the said A., and of every or any other 
power in anywise enabling him in this behalf, he, the said A., 
doth hereby appoint the said B. and C. to be trustees of the 
hereinbefore recited Will of the said testator in the place or 
stead of the said Z. deceased and of him the said A., so far as 
regards the one-third share of the said residuary trust moneys of 
the said testator bequeathed by the said Will for the benefit of 
the said testators said daughter E. and her children as in the 
said Will mentioned. 

And it is hereby agreed and declared that the said B. and C, 
their executors, administrators, and assigns, shall stand possessed 
of the said stocks, shares, and securities specified in the said 
schedule, when the same shall have been transferred into the 
names of the said B. and C, upon the trusts and subject to the 
powers and provisions applicable thereto under or by virtue of 
the hereinbefore recited Will. 

In witness 4c, 

Schedule. 
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Form No. 3. 

Recital of Desire by a Trustee to be Discharged, and Vesting 
Declaration vesting Land, Chattels, and the Right to Recover 
Debts and Things in Action in Continuing Trustees alone. 



See Section 11 and Section 12, Snb-section 2, of The Trustee Act, 1893. 



Recital of Desire to he Discharged. 

And whereas the said [retiring trustee^ is desirous of being 
discharged from the trusts of the said Will [o?* Tndentui'e, as the 
case may be~\ : 

Now this Indenture witnesseth that [retiring triistee^ hereby 
declares that he is desirous of being discharged from the trusts 
of the said Will [or Indenture &c.]. 

Consent to Discharge. 

And this Indenture further witnesseth that the said [the persons 
{if any) empowered to appoint trustees and the continuing trustees^ 
hereby consent to the discharge of the said [retiring trustee^ from 
the trusts aforesaid, and to the vesting in [continuing trustees^ 
alone of the trust property. 

Vesting Declaration of Land. 

And this Indenture also witnesseth that the said [retiring and 
continuing trustees and the appointor (if any)~\ do [or doth as the 
case may fee] hereby declare that all the estate and interest of the 
said [retiring and continuing trustees^ and each of them in the 
[lan4r\ and hereditaments now subject to the trusts of the said 
Will [or Indenture dated &c., as the case may fee] shall forthwith 
vest in the said [continuing trustees^ alone, as joint tenants for 
the purposes and upon the trusts thereof. 

Vesting Declaration of Chattels and Choses in Action. 

And this Indenture also witnesseth that the said [retiring and 
continuing trustees and the appointor (if any)] do [or doth as the 
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ccLse may he] hereby declare that all chattels, and also the right 
of the said [retimng and continuiyig trustees] to recover and receive 
all debts and things in action, subject to the trusts of the said 
Will [or Indenture dated &c.], shall forthwith vest in the said 
[continuing trustees] alone as trustees of the said Will [or Indenture 
dated &c.], and as joint tenants for the purposes and upon the 
trusts thereof. 



Form No. 4. 

Vesting Declaration in Deed of Appointment of New Trustees, 
vesting Land, Chattels, and the Right to Recover Choses in 
Action the subject of the Trust. 



See Section 12, Snb-section 1, of The Trustee Act, 1893. 



And this Indenture further witnesseth that the said [appointor] , 
with the assent of the said [continuing trustees], hereby declares 
that all the estate and interest of the said [old and continuing trustees] 
in the [land] and hereditaments now subject to the tmsts of the 
said Will [or Indenture dated &c.] (not being a legal estate or 
interest in copyhold or customary lands or hereditaments, and not 
being lands or hereditaments vested in the said [outgoing and 
continuing trustees] or any of them by way of mortgage for securing 
money subject to the said trusts) shall forthwith vest in the said 
[new and continuing trustees] as joint tenants as trustees of the said 
Will [or Indenture dated <fcc., as the case may be], for the purposes 
and upon the trusts thereof. 

And this Indenture also witnesseth that the said [appointor], 
with the assent of the said [continuing trustees], hereby declares that 
all chattels and also the right to recover and receive all debts 
and other things in action now subject to the trusts of the said 
Will [or Indenture dated &c.] shall forthwith vest in the said 
[new and continuing trustees] and as joint tenants for the purposes 
and upon the trusts thereof. 



AND THE JUDICIAL TRUSTEES ACT, 1896. 285 

Form No. 5. 

Summons for Vesting Copyholds in New Trustees. 



See Section 12, Sub-section 3, and Section 34 of The Tmstee Act, 1893. 



I]S THE HIGH COUET OF JUSTICE, [Letter and Number,'] 

Chancery Division. 
Mr. Justice 

In the Matter of the Trusts of the Will of A. B. 

and 
In the Matter of The Tmstee Act, 1893. 
Let , of , in the county of , within 

eight days after service of this summons on him, inclusive of the 
day of such service, cause an appearance to be entered for him 
to this summons, which is issued upon the application of , 

of , in the county of , for an Order that — 

The copyhold messuages or tenements known as , 

demised by the Will of the said to the 

said [old trustees]^ or other the copyhold messuages or 
tenements now subject to the trusts of the said Will 
of the said , may vest in the said [new trustees] 

as joint tenants as trustees of the said Will, and upon 
the trusts therein declared concerning the same, for 
such estate and interest as the said [old trustees], 
if living, would have, or as the said , the 

customary heir at law of the said [last surviving trustee] 
deceased, now has therein. 

Or that such other Order may be made in the 
premises as to this Honourable Court shall seem meet. 
Dated the 

To 

Note. — The Order to he made on this summons is sought under Sections 
of The Trustee Act, 1893. 

This summons was taken oat by , of , solicitor 

for the above-named 

The Respondent may appear hereto by entering appearance, either 

personally or by solicitor, at the Central Office, Royal Courts of 

Justice, London. 

Note. — If the Eespondent does not enter appearance within the time and 
at the place above mentioned, such Order will be made and proceedings taken 
as the Judge may think just and expedient. 
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Form No. 6. 

Affidavit in Support of Summons for Vesting Copyholds in 

New Trustees. 



See Section 12, Snb-section 3, and Section 34 of The Trustee Act, 1893. 



IN THE HIGH COURT OF JUSTICE, [Reference to Escord.'] 

Chancery Division. 
Mk. Justice 

[Formal parts.'} 
I, A. B., of &c., make oath and say: — 

1. [State Will of testatrix, devising copyholds to tricstees.] 

2. [Death of testatrix and probate of Will,} 

3. [Death of trustee,} 

4. [Death of surviving trustee and grant of letters of administration 
and any other necessary facts}. 

6. The said E. F. [last surviving trustee} left him surviving 
as his customary heir according to the custom of the Manor 
of , wherein the said copyhold estate 

of the testatrix is situate, and which was vested in the said 
[trustees} as trustees of the said Will, his nephew [or as the 
case may he} F. Gr. 

6. The said copyhold estate of the testatrix, subject to 
the trusts of the said Will herein set forth, now consists of 
[state particulars}, and this deponent is advised and submits 
that the said copyhold estate upon the decease of the said [trustee} 
intestate as aforesaid became and now is vested in the said F. G. 
as such customary heir upon the tinists of the said Will. 
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7. The said F. G. has for some time past been and is now 
resident out of the jurisdiction of this Honourable Court, and is 
of Tjnsound mind not so found, and has for some time past been 
and is now confined in the [^asylurn],* 

8. [State appointment by deed of new trustees of the Will and 
the vesting in them of freeholds,^ 

9. Under the circumstances hereinbefore set forth, it is necessary 
and expedient that a vesting order should be made by this Honour- 
able Court vesting in the said [new trustees~\ as such trustees the 
«aid copyhold hereditaments for such estate and interest as the 
said [original trustees'] if living would have, or as the said F. G., 
the customary heir of the said [last surviving trustee^, now has 
therein.f 



Form No. 7. 

Originating Summons for Appointment op New Trustees. 



IN THE HIGH COURT OF JUSTICE, [Reference, to Record,] 
Chancery Division. 
Mr. Justice 

In the Matter of the Trusts of an Indenture of Settlement 

dated &c., made between &c. [or the Will of A. B. 

dated &c.] 

and 

In the Matter of The Trustee Act, 1893, 

Let , of , within eight days after service 

of this summons on him, inclusive of the day of such service, cause 
an appearance to be entered for him to this summons, which is 
issued upon the application [under Order LV., Rule 13 (a), of the 

* This allegation obTiates service on F. G. (see re East, 8 Gh. 736, and re Green, 10 Ch. 272). 

t There should also be an affidavit by the steward of the manor that according to the 
custom of the manor F. G. is the heir of the last surviving trustee. 
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Eiules of the Supreme Court, or as the case may he~\ of E. F., 
of , in the county. of [being respectively 

trustees or beneficiaries under the said Will or Settlenient^, for an 
Order— 

1. That G. H., of , in the county of ., and 
I. J., of , in the county of , may be appointed 
trustees of the said Will [or Indenture of Settlement] in the 
place of [old trustee^ and [old trustee^ respectively deceased. 

2. That the messuages, tenements, lands, and hereditaments 
situate in [place'\ now subject to the trusts of the said Will 
[or Indenture of Settlement], and all other (if any) the lands 
and hereditaments so subject, may vest in the said G. H. and 
I. J. as such trustees as aforesaid for the estate and interest 
thereiil now vested in the said 

3j That the right to call for a transfer of and to transfer into 
their own names the sum of , subject to the trusts of the 

said Will [or Settlement], and to receive the dividends now due 
and to accrue due thereon, may be vested in the said G. H. and 
I. J. as the trustees thereof. 

4. That the right to sue for and recover^ any chose in action 
subject to the trusts of the said Will [w Settlement] may vest 
in the said G. H. and I. J. as such trustees of the said Will 
[or Settlement]. 

5. That the costs of this application may be provided for. 

Dated &c. 

To 

Note. — The Order to he made on this summons is sought under Sections 
of The Trustee Act, 1893. 

This summons was taken out by , of , solicitor 

for the above-named 

The Respondent may appear hereto by entering appearance, either 
personally or by solicitor, at the Central Office, Royal Coui'ts of 
Justice, London. 

Note. — If the Respondent does not enter appearance within the time and at 
the place above mentioned, such Order will be made and proceedings taken as 
the Judge may think just and expedient. 
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Form No. 8. 

Consent op New Tkustebs to Act, and Veeipication 

OP Signatures. 



[Title and Reference to Record.'} 

We, and , do hereby consent to act as 

tmstees under the [state nature of^ document creating the trust} . 

Dated &c. 

(Signed) 

I , of , in the county of , 

Solicitor, hereby certify that the above-written signatures are the 

signatures of and , the persons mentioned in the 

above-written Consent. 

(Signed) 

Solicitor for- the [state whom]. 



Form No. 9. 

Affidavit of Fitness of Proposed Trustees.* 



Filed [Title and Reference to Record.} 

I , of , make oath and say as follows : — 

1. I have for years last past known and been well 
acquainted with , of , and , 
of , the persons proposed to be appointed new trustees 
of the Will of , late of , deceased, the 
testator in the summons in the above matter mentioned. 

2. The said has for years last past carried 
on business as a .at , in the city [or county] 
of . The said has for years past 
carried on business as a at , in the city 
[_or county] of 

* One affidavit seems safflci3nt (see re Arden, W. N. [1887] 166). As to contents of 
such an affidavit see re Castle, Sterry's Trust (W. N. [1888] 179). 

U 
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3. During my acquaintance with them I have had many 
opportunities of forming an opinion as to their habits of business 
and integrity. The said and respectively 
are persons in good credit in the neighbourhood in which they 
respectively carry on business as aforesaid, and are both men of 
business habits and of strict honour and integrity. 

4. In my judgment and opinion the said 

and are fit, proper, and eligible persons to be 

appointed new trustees of the said Will. 

Sworn (fee. 

This Affidavit is filed &-c. 



Form No. 10. 

Affidavit by Trustee on Payment into Court of Money or 
Securities Belonging to a Trust, with Lodgment Schedule. 



See Section 42 of The Trustee Act, 1893. 



IN THE HIGH COURT OF JUSTICE, 

Chancery Division. 

In the Matter of the Trasts of a Sum of £ 
bequeathed &c. 

and 

In the Matter of The Trustee Act, 1893. 

I, A. B., of , make oath and say as follows : — 

1. The office of , situate at , in the county 
of , is the place where I am to be served with any 
petition, summons, or order, or with notice of any pix)ceeding 
relating to the trust fund hereinafter mentioned. 

2. Under the provisions of the above-mentioned Act, I propose 
to pay and transfer into Coui-t the f ands mentioned in the Schedule 
hereto to the credit in the said Schedule mentioned. 
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3. [^State Will or other document ^c. under which the trust arose,^ 

4. The said [testatrix] died on the day of 

without having altered or I'evoked her said Will, and the same 

was duly proved on the day of by 

in the Principal Registry of Her Majesty's Court of Probate. 

5. On the death of the said testatrix I and the said 
possessed ourselves of her personal estate and effects, and thereout 
paid her just debts and funeral and testamentary expenses, and 
also paid and satisfied the said legacies bequeathed by the said 
Will, other than the said legacy of £ so bequeathed to the 
said as aforesaid, and on the day of we 
appropriated and set apart out of the assets of the said testatrix 
the sum of £ to answer the said [legacy] to the said , 
and invested such sum in the purchase in our joint names of the 
sum of £ New Consols. 

6. [State decease or otherwise of other trustees and the facts 
rendering necessary the payment in.] 

7. I have received the sum of £ for the dividend 
which accrued due on the said sum of £ New Consols on the 

day of , and^*' after deducting and retaining thereout 

the sum of £ for the costs of paying and transferring the 

said trust fund into Court, there remains the sum of £ cash, 

and which sums of £ New Consols and £ cash I propose 

to transfer and pay into Court as in the said Schedule hereto stated. 

8. To the best of my knowledge and belief, the only persons 
interested in or entitled to the said sums of £ New 
Consols and £ cash are .* 

9. I submit to answer all such inquiries relating to the 
application of the said sums of £ New Consols and 
£ cash as this Coui*t, or any Judge thereof at Chambers, 
may think proper to make or direct. 

Sworn, &c. 



* It is necessaiy to state these particulars. See Order LI Vs., Rule 4, Sub-rule 1 (6), 
of the Rules of the Supreme Court (Trustee Act), 1893, ante^ p. 201. 
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Lodgment Schedule. 



IN THE HIGH COURT OF JUSTICE, 



Chancery Division. 



Title of Cause or Matter 



Date of Order , 189 

Filed , 189 

189 . A. No. 



In the Matter of the Trosts of the Snm of £ 
Ledger Credit \ bequeathed by the Will of in favour 

of (subject to legacy duty).* 



Particnlars of Fnnds to be 


Name and Address of 

Person to 

make lodgment. 


Amounts. 


lodged. 


Money. 


Securities. 


^Consols] 
Cash. 

fNo part of the legacy duty has 
been paid {or all the legacy 
duty has been paid]. It is 
desired that the above sum of 
cRAh, and the dividends to 
accrue on the above Consols, 
may be invested in like 
Consols and accumulated \(yr 
It is deemed unnecessary to 
invest the above sum of cash 
and the dividends on the above 
Consols]. 


of in the 
County of 







* No heading should have more than thirty-six words (see Supreme Court Fnnds 
Rules, 1894, Rule 103, antey p. 242). 

t If no duty is payable on the funds to be paid in, it should be so stated. 
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Form No. 11. 

Direction fob Lodgment of Government Securities. 



(Be Trusts of the sum of £ bequeathed 

Ledger Credit, 

^ by the Will of in favour 

Fol. 

^ of (subject to legacy duty). 

To The Governor and Company of the Bank of England. 

Pat Office, Royal Courts of Justice, 

189 . 
Authority is hereby given for the transfer by to 

the account of the Paymaster- General, for and on behalf of the 
Supreme Court of Judicature, of the sum of £ New Consols, 

such transfer being made pursuant to The Trustee Act, 1893, and 
an affidavit filed the day of 189 . 

(Signed) 



Form No. 12. 

Certificate of Transfer. 



Bank of England, 

189 . 
To The Assistant Paymaster- General. 

The above-mentioned securities have been this day transferred 

to the account of the Paymaster- General. 

For The Governor and Company of the Bank of England, 

(Signed) 



294 FORMS UNDER THE TRUSTEE ACT, 1893, 



Form No. 13. 



Notice to Persons Interested of Payment into Court. 



See Section 42 of The Trastee Act, 1893. 



[Title as in Form No. 10.] 

Take Notice that on the day of , 189 , A. B., 

of , the trustee of \_Will of ^t.^^ under the ciixjnmstances 

set forth in the affidavit of the said A. B., filed in this matter on 
the day of , 189 , transferred into Court the sum of 

£ New Consols, and paid into Court the sum of £ cash 

to the credit of in accordance with the provisions of the 

above-mentioned Act of Parliament. 

And also take notice that you are named in the said affidavit 
as the person [or one of the persons] entitled to or interested in the 
said sums of New Consols and cash. 

Dated this day of , 189 . 

C. D., 
Solicitor for the 

To 



AND THE JUDICIAL TRUSTEES ACT, 1896. 295 



Form No. 14. 

Application fou Paymknt out of Court of a Fund Paid in 

BY Trustees. 



See Section 42 of The Trustee Act, 1893. 



IN THE HIGH COURT OF JUSTICE, 
Chancery Division. 
Mr. Justice . 189 , , No. 

In the Matter of a Trust of a sum of £ New Consols 

(formerly New £3 per Cent. Annuities) bequeathed 
by the Will of deceased, dated the 

day of , upon trust for for life, 

with remainder to the children of 

and 

In the Matter of The Trustee Act, 1893. 

Let , of <fcc. ; , of Ac., wife of ; and 

, of (fee., the trustees of the Settlement of , of <fec. ; 

and , of (fee., the trustee of the said fund, within eight days 

after service of this summons on them respectively, inclusive of the 
day of such service, cause an appearance to be entered for them 
to this summons, which is issued upon the applic9.tion of , 

of (fee., as assignee of the shares of certain beneficiaries in the said 
fund for the determination of the following questions arising with 
reference to the said fund, and for such Order as hereinafter 
mentioned : — 

1. What persons are, in the events which have happened, now 
entitled to the said fund in Court, and in what shares. 

2. That such Order may be made as to payment out to such 
person or persons, or transfer to such separate accounts as the 
Court may think fit, of the whole or any part or parts of the 
said fund. 
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3. An Order as to how the costs of and incident to this 
application are to be borne. 

Dated &c. 

This summons was taken out by , of Ac., the above- 

named applicant, in person. 

The Defendants may appear hereto by entering appearances, 
either personally or by solicitor, at the Central Office, Royal 
Courts of Justice, London. 

Note. — If the Defendants do not enter appearances within the time and at 
the place above mentioned, such Order will be made and proceedings taken 
as the Judge may think just and expedient. 



Form No. IS. 

Form op Petition by Trustees for the Sanction op the Court to 
A Disposition op Land and Minerals Separately.* 



See Section 44 of The Trustee Act, 1893. 



IN THE HIGH COURT OF JUSTICE, 

Chancery Division. 

Mr. Justice 

In the Matter of the Trusts of an Indenture of Settlement 
dated <fcc. [or of the Will of A. deceased, or cls the case 

s 

may fee] 

and 

In the Matter of The Trustee Act, 1893. 
To Her Majesty's High Court of Justice. 

The Humble Petition of A. B. of <fec. and C. D. of <fcc. 

Showeth as follows : — 

1. [State the settlement or other instrument referred to in the 
title, shovying that the petitioners have authority to dispose of the land, 

* It seems at least doubtful, in view of the terms of Order LY., Rule 2 (13) and (14), whether 
snch an application as this under Section 44 of the Act should not be by summons instead 
of petition. This form is adaptable to such a mode of application if it be deemed preferable. 
According to the ** Annual Practice** tuck an application $hould be hjf petition^ and tkie teemt 
correct. 
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and that there is no provision in such settlement or other instrument 
forbidding the disposition of the mines and minerals separately from 
the surface,^ 

2. [^8tate facts showing that a separate disposition of surface 
and minerals would he to the advantage of the persons beneficially 
entitled,^ 

Yonr Petitioners therefore humbly pray that your 
Petitioners, or the survivor of them, or other the 
trustees or trustee for the time being of the said 
Indenture of Settlement of the day 

of , 18 [or as the cxise may' be"], 

may be at liberty to exercise all or any of the 
trusts, powers, and authorities of the said Indenture 
[or as the case may be~\, so as to dispose of the 
lands and hereditaments now held under and subject 
to the trusts of the said Indenture [or as the case 
may fee], with an exception or reservation of the 
mines and minerals in and under the same, and with 
or without rights and powers incidental to the 
working, getting, and carrying away of such minerals, 
and so as to dispose of such mines and minerals, 
with or without such rights or powers as aforesaid, 
separately from the residue of the said lands and 
hereditaments, and in either case without prejudice 
to any future exercise of the said trusts, powers, 
and authorities with respect to the excepted mines 
and minerals or the undisposed of land. 

Or that such other Order may be made in the 
premises as to your Lordship shall seem meet. 

And your Petitioners will ever pray &c. 

Note. — It is intended to serve this Petition* &c. 



♦ Afl to the persons to be served with this Petition see "Daniell's Chancery Practice,' 
dth edition, pages 2236 and 2237. 



I 



298 FORMS UNDER THE TRUSTEE ACT, 1893, 



Form No 16. 

Notice under Order XVI., Rules 48 and 55, of the Rules of the 
Supreme Court, and Section 45 of The Trustee Act, 1893, by 
a Trustee Defendant for Contribution from, or Indemnity by, 
a Beneficiary who has Instigated or Consented to a Breach 
of Trust.* 

IN THE HIGH COURT OF JUSTICE, [Reference to Becord.'] 

Chancery Division. 

Mr. Justice 

Between A. B. - - - Plaintiff, 

and 
C. D. and 

E. F. - - - Defendants. 

Notice filed 189 . 

To the Defendant CD. [or X. T., if not a party to the action^. 

[If addressed to a person not party to the action, Take Notice that 
this Action has been brought by the Plaintiff against the Defendants 
as Trustees under <fec. for breach of trust, or as the case may he.] 

The Defendant E. F. claims to be entitled to contribution from 
you to the extent of [state proportion of clatrri] of any sum which the 
Plaintiff may recover against him on the ground that you are &c. 
' [cyr indemnified by you against the claim for the said breach of 
trust and costs on the ground that you are a beneficiary under 
the said &c., and that the investment was made at your instigation 
{or with your consent in writing)]. 

And Take Notice that if you wish to dispute the Plaintiff's claim 
in this action as against the Defendants , or your liability 

to the Defendants , you must cause an appearance to be 

entered for you within eight days after service of this notice. 

In default of your so appearing you will be deemed to admit 
the validity of any judgment obtained against the Defendants , 

and your own liability to contribute or indemnify to the extent herein 
claimed, which may be summarily enforced against you pursuant 
to the Rules of the Supreme Court, 1883, Order XVI., Part YI. 

(Signed) 

07% 

Solicitor for 
Appearance to be entered at 

* See remarks on this procedure in re Holt, re Rollason, Holt v. Holt ([1897] 2 CK. 525). 
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Form No. 17. 

Appointment by Deed op Trustee under Settled Land Acts. 



See Section 47 of The Trustee Act, 1893. 



This Indentui'e made <fec. between A., of &c. [surviving trustee]^ 
of the one part, and B., of <fcc. [new trustee], of the other part. 

[Recite Will showing shortly the devise hy way of settlement, and 
stating that Will contained no power of or trust for sale within the 
purview of the Settled Land Acts.~\ 

And whereas by an Order of the Chancery Division of the High 
Court of Justice, made &c. by the Hon. Mr. Justice , 

in the matter of the houses, lands, tenements, hereditaments, 
and premises situate in or near , and other the real estate 

whatsoever and wheresoever settled by the Will of , 

of , and in the matter of The Settled Land Act, 1882, 

the said A. and X. were appointed trustees under the said 
settlement for the purposes of the above-mentioned Act : 

And whereas the said X. died on the day of : 

And whereas the said A. is desirous of appointing the said B. 
to be a trustee under the said settlement in the place of X.: 

Now this Indenture witness eth that, in pursuance of the said 
desire, he, the said A., in the exercise of power in this behalf 
conferred upon him by The Trustee Act, 1893, and of every or 
any other power enabling him in this behalf, doth hereby appoint 
the said B. to be a trustee of the said settlement created by 
the said Will of the said deceased in the place of 

the said X., and jointly with him the said A. for the purposes of 
The Settled Land Acts, 1882 to 1890. 
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Form No. 18. 

General Form of Originating Summons. Order LIV., Rule 4 (h) 



This Form should be used in applications under Rule 3 of Order LV. 

of the Rules of the Supreme Court. 



IN THE HIGH COURT OF JUSTICE, [Reference to Bec(yrd,^ 
Chancery Division. 
Mr. Justice 

Between A. B. - - - Plaintiff, 

and 
CD. - - - Defendant. 

Let , of , in the connty of , 

within eight days after service of this summons on him, inclusive 
of the day of such service, cause an appearance to be entered for 
him to this summons, which is issued upon the application of 

, of , in the county of , who 

claims to be \_state the nature of the claim], for the determination 
of the following questions : — [State the questions.] 

Dated the 

This summons was taken out by , of , 

solicitor for the above-named 

The Defendant may appear hereto by entering appearance, either 
personally or by solicitor, at the Central Office, Royal Courts of 
Justice, London. 

Note. — If the Defendant does not enter appearance within the time and at 
the place above mentioned, such Order will be made and proceedings taken as 
the Judge may think just and expedient. 



* If the question to be determined arises in the administration of an estate or a tmat, 
entitle it also in the matter of the estate or trust. 



J 
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Form No. 19. 

Originating Summons Not Inter Partes. 



IN THE HIGH COURT OF JUSTICE, 18 . No. 

Chancery Division. 
Mr. Justice 

In the Matter of the Trusts of the Will of A. B. [or as the 

ccLse may 6e] 

and 

In the Matter of The Trustee Act, 1893. 

Let , of , in the county of , within 

eight days after service of this summons on him, inclusive of the 
day of such service, cause an appearance to be entered for him to 
this summons, which is issued upon the application of , 

of , in the county of , for an Order that 

[state the object of the application].* 

Dated the 

To 

This summons was taken out by , of , 

solicitor for the above-named 

The Respondent may appear hereto by entering appearance, either 
personally or by solicitor, at the Central Office, Royal Courts of 
Justice, London. 

Note. — If the Bespondent does not enter appearance within ,the time and at 
the place above mentioned, such Order will be made and proceedings taken as 
the Judge may think jnst and expedient. 

* The Section or Sections of the Act under which the application is made should be stated. 
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Form No. 20. 

Notice op Appointment to hear Originating Summons. 

Order LIV., Rule 4 (d). 



[Title 8fc, as in Form No, .18 (yr 19, as the case may fee.] 

To [insert the name of the Defendant or Respondent^. 

Take Notice that you are required to attend the Judge [or Master] 
at the Chambers of Mr. Justice , at the Royal Courts 

of Justice, on the day of 18 , at o'clock 

in the noon, for the hearing of the originating summons issued 

herein on the day of 18 , and that if you 

do not attend in person or by solicitor at the time and place 
mentioned, such Order will be made and proceedings taken as the 
Judge [or Master] may think just and expedient. 

(Signed) 

Solicitor for the Plaintiff [or Applicant]. 

The Defendant may appear hereto by entering appearance, either 
personally or by solicitor, at the Central Office, Royal Courts of 
Justice, London. 

Note. — If the Defendant does not enter appearance within the time and at 
the place above mentioned, such Order will be made and proceedings taken as 
the Judge may think just and expedient. 
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Form No. 21. 

Application for the Appointment, under The Judicial Trustees 
Act, 1896, of a Judicial Trustee op a Trust Fund. 



IN THE HIGH COURT OF JUSTICE, 189 . No. 

Chancery Division. 
Mr. Justice 

In the Matter of the Trusts of [o?- about to be 

created by (state hy whom or manner of creation of triLst)^ 

and 
In the Matter of The Judicial Trustees Act, 1896. 

Let , of , in the county of , within 

eight days after service of this summons on him, inclusive of the 
day of such service, cause an appearance to be entered for him to 
this summons, which is issued upon the application of , 

of , in the county of , for — 

1. That , of , may be appointed a judicial 
trustee of the trust funds now subject to the said trust jointly 
with [the present trustees^ or otherwise a^ the case may he~\. 

2. That the messuages, tenements, lands, and hereditaments 
situate in [jplace (now subject to the trusts of the said )], 
and all other (if any) the lands and hereditaments so subject, may 
vest in the said [judicial trv^stee^ and , as trustees thereof 
for the estate and interest now vested in 

3. That the right to call for a transfer of, and to transfer into 
their own names, the sum of , subject to the trusts of 
the said , and to receive the dividends now due and 
to accrue due thereon, may be vested in the said 

and , as the trustees thereof. 
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4. That the right to any chattels or debts or other things in 
action, subject to the trusts of the said , may 
be vested in the said and , as the 
trustees thereof. 

5. That such directions may be given with reference to security 
by the said trustees and otherwise as the Court thinks fit. 

6. That the costs of this application may be provided for. 
Dated the 

To 

This summons was taken out by , of , 

solicitor for the above-named 

The Respondent may appear hereto by entering appearance, either 
personally or by solicitor, at the Central Office, Royal Courts of 
Justice, London.* 

Note. — If the Respondent does not enter appearance within the time and 
at the place above mentioned, such Order will be made and proceedings taken 
as the Judge may think just and expedient. 



FoFm No. 22. 

Statement in support op Application fob Appointment op 

A Judicial TRUSTBE.t 



For heading see Form 21, ante, p. 303. 



1. By Will [Indenture of Settlement &c. {set out date, parties, 
and short particulars of Trust, and who are the beneficiaries)^. 

2. It is proposed that , of , shall be 
appointed a judicial trustee of the trust created as aforesaid 

* If the application is made by or on behalf of a person creating or intending to create 
a tmst, the sommons, subject to any direction of the Court, need not be senred on any 
person (Rule 3, Snb-rule 2). See generally as to service Rule 3, ante, p. 262. 

t If the applicant cannot gain the information necessary for making the required 
statement on any point he must mention the fact in his statement (Rule 4, Sub-rule 3). 
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[staie here short particulars of the reasons which lend to his appoint- 
ment : e.g. It has been found impossible to obtain the consent 
of any person to act as a trustee. It is necessary that a person 
acquainted with the letting of farms be appointed to superintend 
the management of the property], 

3. It is proposed that the judicial trustee so to be appointed 
should be remunerated by payment to him of a commission not 
exceeding on the gross income of the trust estate. 

4. The trust fund consists of [state nature of fwid] . The gross 
income of the trust fund at present amounts to approximately 
the sum of £ and the expenses to a sum of £ 
annually. The capital value of the trust estate amounts 
approximately to the sum of £ 

5. The incumbrances affecting the trust estate are set forth in 
the following schedule : — 



Peopebtt Charged. 



Amount of Incumbrance. 




How Secured. 



6. It is \_or is not] proposed that the judicial trustee should act 
alone. [The present trustee, , of , will act 
jointly with him.] 

7. The deeds and documents, certificates of shares, and debentures 
relating to the trust estate are in the possession of 

8. The beneficiaries of the trust estate and their respective 
interests therein are as follows : — 

9. \_8tate any special circumstances specially affecting the 
administration of the trust. See Rule 4, Sub-rule 1 (z), and 
Rule 26, Sub-rule 2, of the Judicial Trustee Rules, 1897.] 
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Form No. 23. 

Affidavit Verifying Statement in support op Application for 

Appointment of a Judicial Trustee. 



For heading see Form 21, ante, p. 303. 



I , of , make oath and say as follows: — 

I have read the statement maj*ked , now produced and 

shown to me, and I say that the statements therein contained 
are to the best of my knowledge, information, and belief true. 

Sworn &c. 



Form No. 24. 

Summons for the Removal of a Judicial Trustee. 



IN THE HIGH COURT OF JUSTICE. 189 . No. 

Chancery Division. 
Mr. Justice 

In the Matter of the Trusts of 

and 
In the Matter of The Judicial Trustees Act, 1896. 

Let IA.B. Ac] * 

1. That , the judicial trustee of the trust funds 
and property, may be removed from being such trustee. 

2. That may be appointed judicial trustee in his place. 

3. That such vesting or other orders may be made herein as 
may be necessary for effectually vesting the trust estate in 

and 

4. That the costs of this application may be provided for. 

Dated &c. 

To 

This summons was taken out by <fec. 

The Respondent may appear hereto &c. 

* The Court can give directions as to what person or persons shall be served 
(Judicial Trustee Rules, 1897, Rule 20, Sub-rule 2). 
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FoFm No. 25. 

Summons for Discontinuance op a Judicial Trustee op a Trust 

Fund. 



IN THE HIGH COURT OF JUSTICE. 189 . No. 

Chancery Division. 

Mr. Justice 

In the Matter of the Tmsts of 

and 
In the Matter of The Judicial Trustees Act, 1896. 

1. That there shall cease to be a judicial trustee of the trust 
funds comprised in the above trust. 

2. [That may be appointed trustee of 
the said trust funds in place of the said ] * 

3. [Order for vesting property, if necessary. '\ 

4. That the costs of this application may be provided for. 
Dated <fec. 

To 

This summons was taken out by &c. 

The Respondent may appear hereto <Sbc. 



* This shoTild only be insertod where the judicial trustee ceases on discontinuance to be 
a trustee of the trust, and the appointment of a new trustee is necessary. 



APPENDIX VI. 



PART I. OF THE LAND TRANSM ACT, 1897 

(Being the Sections relating to the Establishment of a Real 

Representative) . 



An Act to establish a Real Representative, and to amend 
The Land Transfer Act, 1875. [6th August, 1897. 

This Actj by Section 25, came into operation on 1st January, 1898. 



WHEREAS it is expedient to establish a Real Repre- 
sentative, and to amend The Land Transfer Act, 

C. 87. . . 

1875, in this Act referred to as "the principal Act." 

Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows: — 

Part I. 

Establishment of a Real Representative, 

Devolution 1, (1) Where real estate is vested in any person without 

interest in a right in any other person to take by survivorship it shall, 

on death. o^ ^^^ death, notwithstanding any testamentary disposition, 

devolve to and become vested in his personal representatives 

or representative from time to time as if it were a chattel 

real vesting in them or him. 

(2) This Section shall apply to any real estate over which 
a person executes by Will a general power of appointment, 
as if it were real estate vested in him. 
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(3) Probate and letters of administration may be 
granted in respect of real estate only, altbongh there is 
no personal estate. 

(4) The expression " real estate," in this part of this 
Act, shall not be deemed to include land of copyhold 
tenure or customary freehold in any case in which an 
admission or any act by thfe loi'd of the manor is necessary 
to perfect the title of a purchaser from the customary 
tenant. 

(5) This Section applies only in cases of death after 
the commencement of this Act. 

Section 1. — By this Section a Eeal Representative is established : that is to 
say, a legal entity is constituted in whom all the realty vested in a person 
prior to his or her decease will, npon sach decease, become vested. The real 
representative of a deceased person is his or her personal representative or 
representatives, who by Section 24, Sub-section 2, are defined to be the 
executors or administrators of such person. 

This devolution of " real estate " will not affect the following real estate : — 

1. Real estate which is vested jointly in the owner and another person or 
persons. This real estate may be — 

(a) Trust property of which the deceased was not the sole trustee. If 
he were the sole trustee the land would devolve, under Section 30 
of The Conveyancing and Law of Property Act, 1881, to his 
personal representative or representatives : i.e. the same persons 
to whom it would go under the Section now being discussed. In 
short. Section 30 of The Conveyancing and Law of Property Act, 
1881, has been virtually repealed as from 1st January, 1898, by 
this Section of The Land Transfer Act, 1897, which now not only 
takes its place, but has a far wider scope, for the present Section 
extends not only to trust property vested in a sole trustee but to 
property beneficially owned. 

(b) Real estate vested beneficially jointly in the owner and another 
person or persons. In that case the survivor takes. 

2. Land of copyhold tenure. 

3. Land of customary freehold tenure (if an act or admission on the part 
of the lord is necessary to perfect the title of a purchaser from the 
customary tenant). 

Where real estate is vested in two or more persons as tenants in common 
and one of such persons dies, his share will vest under the Act in his personal 
representative. 
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A testamentary disposition of real estate to which the Section relates is made 
unavailing to pass it ; so that if a man devise his real estate to his execntors, 
whom he appoints trustees, that devise is in effect nugatory, the land vesting^ 
by force of law in the personal representatives, irrespective of the devise. 

Real estate over which a person executes by Will a general power of 
appointment is, by virtue of this Act, to pass to the personal representative. 

The operation of the Section is, by Sub-section 6 of Section 1, confined 
to the deaths of persons taking place after the commencement of the Act 
(1st January, 1898). 

It is to be noted that the Act contains no definition of " real estate." 

The result of this enactment is to destroy, once and for all, one of the 
main distinctions which exist in English law between real and personal 
property, namely, that in the absence of a disposition by Will or 
settlement such real property descends at the death of the owner to the heir. 
This ceased to be so on Ist January, 1898. 

8uh-8ection 3. — Probate and letters of administration may be granted in 
respect of real estate only, although there is no personal estate. 

This does not mean that probate of a Will must be granted before a dealing 
with the realty can be made by the executors nominated in the Will. Probate 
is only proof of the title of executors ; the titl^ itself is derived from the Will. 
It is probable, however, that after Ist January, 1898, purchaser^ of realty 
will insist on probate of any Will coming into effect after that date being 
granted, so as to complete the title to the land purchased by them. 

The Section, it is conceived, applies only to the legal interest in real estate 
of which the deceased person was at his death seized or entitled, either in 
possession or in reversion or remainder, for an estate of inheritance in fee. 
simple or for an estate pur autre vie. In the case of a tenant for his own 
life his legal interest ceases, of course, at his death, and, in the case of an 
estate tail, although legally speaking it is an estate of inheritance, the 
estate would, it is apprehended, notwithstanding this Section, pass to the 
heir in tail per formam doni. 

Provisions 2, (1) Subject to the powers, rights, duties, and liabilities 

administra- hereinafter mentioned, the personal representatives of a 



tion. 



deceased person shall hold the real estate as trustees for 
the persons by law beneficially entitled thereto, and those 
persons shall have the same power of requiring a transfer 
of real estate as persons beneficially entitled to personal 
estate have of requiring a transfer of such personal estate. 

(2) All enactments and rules of law relating to the effect 
of probate or letters of administration as respects chattels 
real, and as respects the dealing with chattels real before 
probate or administration, and as respects the payment 
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of costs of administration and other matters in relation 
to the administration of personal estate, and the powers, 
rights, duties, and liabilities of personal representatives 
in respect of personal estate, shall apply to real estate so 
far as the same are applicable, as if that real estate were 
a chattel real vesting in them or him, save that it shall 
not be lawful for some or one only of several joint personal 
representatives, without the authority of the Court, to sell 
or transfer real estate. 

(3) In the administration of the assets of a person dying 
after the commencement of this Act, his i-eal estate shall 
be administered in the same manner, subject to the same 
liabilities for debts, costs, and expenses, and with the same 
incidents, as if it were personal estate: provided that 
nothing herein contained shall alter or affect the order 
in which real and personal assets respectively are now 
applicable in or towards the payment of funeral and 
testamentary expenses, debts, or legacies, or the liability of 
real estate to be charged with the payment of legacies. 

(4) Where a person dies possessed of real estate, the 
Court shall, in granting letters of administration, have 
regard to the rights and interests of persons interested 
in his real estate, and his heir at law, if not one of the 
next-of-kin, shall be equally entitled to the grant with 
the next-of-kin, and provision shall be made by Rule^ 
of Court for adapting the procedure and practice in the 
grant of letters of administration to the case of real 
estate. 

Section 2, Sub-section 1. — Instead of real estate passing to a devisee it will, 
as above stated, now pass to the executor, and his assent to a devise will 
be necessary before it can vest in the devisee. This assent most not be 
g^iven nntil the executor is satisfied that there are sufficient assets to pay 
the debts of the deceased without having recourse to the real property 
specifically devised. 

" The personal representatives of a deceased person shall hold the real estate 
a« trustees for the persons by law beneficially entitled thereto." — These words 
make the executor or administrator a statutory trustee of the real estate, 
and will lead apparently to the result that the provisions of The Trustee Act, 
1893, so far as they are applicable to the duties incident to the office of 
personal representative of a deceased person, will apply to such personal 
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representatives upon the death of the deceased, and all the provisions of that 
Act, including the power of appointment of new trustees, will apply to them 
on the estate being cleared (see in re Willey, W. N. [1890] 1, and Eaton v. 
Daines, W. N. [1894] 32). 

" Those persona shall have the same power of requiring a transfer of real estate 
as persons beneficially entitled to personal estate have of requiring a transfer of 
such personal estate." — This, it is apprehended, does not mean that an actual 
deed of transfer from the personal representative to the person entitled to the 
realty is necessary, but only that the former's assent is needed, except, 
perhaps, where there is an intestacy. Under Section 3, after the administrator 
has fully administered, the heir at law in the case of an intestacy could 
apparently require a conveyance of the property to himself, upon which — 
but not before — he could enter and enjoy it. In practice some sort of formal 
written assent will, no doubt, be resorted to evidence the assent, even in the 
case of a devise. 

In the case of registered land the assent must be in the prescribed form 
(see Sub-section 4 of Section 3). 

Sub-section 2. — This Sub-section is important, as it assimilates the rules of 
administration of realty to those applying in the administration of chattels 
real. It contains a statement of the " powers, rights, duties, and liabilities," 
subject to which real estate is to be held in trust for those entitled to it. 

One important exception is made in the application to real estate of the law 
as to chattels real, namely, that it shall not be lawful ** for some or one only 
of several joint personal representatives, without the authority of the Court, 
to sell or transfer real estate." 

In respect of such real estate one executor or administrator will not, as is 
the case with regard to personalty, have power to sell or assign the property 
without the concurrence of the others, unless he obtain beforehand the 
consent of the Court. 

It would be superfluous here to recapitulate the rules of administration as 
to chattels real, which are now made applicable to realty. 

Sub-section 3. — This Sub-section preserves the existing law as to the order 
in which real and personal estate is respectively applicable in administration. 

Sub-section 4. — This Sub-section apparently applies not only to administration 
in case of intestacy, but also to administration cn/m testamento annexo. When the 
Act comes into operation therefore, it is conceived that in cases where adminis- 
tration cum testamento annexo is necessary, and the testator has given his 
residuary personal estate to one person, and devised his real estate to another, 
the Court may in its discretion make the grant either jointly to the residuary 
legatee and the devisee of the real estate, or, having regard to the larger 
interest, solely to the residuary legatee or the devisee. 

The Sub-section also expressly places the heir at law on an equal footing with 
the next of kin where an intestate dies possessed of real estate and his heir at 
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law is not one of his next of kin. In snch a case it is apprehended that the 
Court will have power to make the g^nt either to the heir at law and the next of 
kin jointly, or to make a selection amongst the heir at law and the next of kin, or 
to make separate grants in respect of the real and personal estate (see Comyn's 
Dig. ; Admon B. 6 ; 3 Bac. Abr. 55 ; and Fawtry v. Fawtry, 1 Salk. 36), or if the 
personal estate is of merely nominal valae to grant to the heir alone with 
the object of giving the management of the estate to the person who has 
the beneficial interest (see Wetdrill v, Wright, 2 Phillim. 248). 

A husband is entitled jure mariti to take out administration to his wife — ^a 
right in no way affected by the Married Women's Property Act where the wife 
dies without haying made a testamentary disposition of her property (see in re 
Lambert's Estate, Staunton v. Lambert, 39 Ch. D. 626). Where a man dies 
intestate, leaving a widow, she is entitled to administration in preference to 
the next of kin, unless it can be shown by the next of kin that she is unfit, 
in which case the Court may pass her over (see Lambell v. Lambell, 3 Hagg. 668). 
These cases, however, will probably be held to be excluded from the operation of 
the Sub-section by the express reference to the heir at law and next of kin, 
on the principle that expressio unius est exclusio alterius. The heir at law 
will, however, it is conceived, in the case of an application for letters by 
a widow have an equal right with the next of kin to contest her right 
to a grant on the ground of unfitness. 

3t (1) At any time after the death of the owner of any Provision 

,,,. 1 ij* 11 !• for transfer 

land, his personal representatives may assent to any devise to heir or 
contained in his Will, or may convey the land to any ®^^®®' 
person entitled thereto as heir, devisee, or otherwise, and 
may make the assent or conveyance, either subject to a 
charge for the payment of any money which the personal 
representatives are liable to pay, or without any such 
charge ; and on such assent or conveyance, subject to 
a charge for all moneys (if any) which the personal 
representatives are liable to pay, all liabilities of the 
personal representatives in respect of the land shall cease, 
except as to any acts done or contracts entered into by 
them before such assent or conveyance. 

(2) At any time after the expiration of one year from 
the death of the owner of any land, if his personal 
representatives have failed on the request of the person 
entitled to the land to convey the land to that person, 
the Court may, if it thinks fit, on the application of that 
person, and after notice to the personal representatives, 
order that the conveyance be made, or, in the case of 
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registered land, that the person so entitled be registered 
as proprietor of the land, either solely or jointly with the 
personal representatives. 

(3) Where the personal representatives of a deceased 
person are registered as proprietors of land on his death, 
a fee shall not be chargeable on any transfer of the land 
by them unless the transfer is for valuable consideration. 

(4) The production of an assent in the prescribed form 
by the personal representatives of a deceased proprietor 
of registered land shall authorise the Registrar to register 
the person named in the assent as proprietor of the land. 

Section 3, Sub-section 1. — This Snb-8ection shonld be read in connection 
with Section 2. It is not very clear from the terms of it whether, when the 
administration is complete, a mere assent by the execntor will, in the case of 
a devise, vest the realty in the devisee or not. Bat it is apprehended that 
it will be sufficient. In the case of an intestacy it will probably be held that 
a conveyance will be necessary to vest the realty in the heir at law entitled 
to it. 

A conveyance will also be appropriate even in the case of a devisee where 
the personal representative exercises the power nnder this Section of charging 
the land with the payment of a sum of money. The money so charged will 
no doubt be such sums, or part of such sums, as the personal representatives 
desire to raise in the due course of administration. 

^'' All liabilities of the personal representatives in respect of the land shall 
cease ^c." — It is apprehended that the meaning of these words is that on 
assent or conveyance subject to a charge for all moneys which the personal 
representatives are liable to pay out of the real assets in due course of 
administration, such representatives shall no longer be liable to be charged in 
respect of these assets, but the remedy of creditors shall be against the heir 
or devisee as the case may be. 

Sub-section 2. — To bring the powers of this Sub-section into operation there 
must be — 

1. Lapse of the period of one year from the date of the death of the 

owner. 

2. A request of the person entitled to the land addressed to the 

representative, and failure on his part to convey. 

After these conditions have been fulfilled the Court can on application 
order conveyance by or registration of the applicant as owner. 

The application will doubtless be by summons entitled "In the Matter 
of the Will &c. and in the Matter of The Land Transfer Act, 1897." 
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4. (1) The pei*sonal representatives of a deceased person Appropria- 

• XT- 1- £ • • f XI tionofland 

may, in tne absence oi any express provision to the insatisfae- 
contrary contained in the Will of snch deceased person, legator 
with the consent of the person entitled to any legacy ^SS."^ 
given by the deceased person or to a share in his residuary 
estate, or, if the person entitled is a lunatic or an infant, 
with the consent of his committee, trustee, or gaardian, 
appropriate any paii; of the residuary estate of the 
deceased in or towards satisfaction of that legacy or share, 
and may for that purpose value in accordance with the 
prescribed provisions the whole or any part of the 
property of the deceased person in such manner as they 
think fit. Provided that before any such appropriation 
is effectual, notice of such intended appropriation shall 
be given to all persons interested in the residuary estate, 
any of whom may thereupon within the prescribed time 
apply to the Court, and such valuation and appropriation 
shall be conclusive, save as otherwise directed by the 
Court. 

(2) Where any property is so appropriated a conveyance 
thereof by the personal representatives to the person to 
whom it is appi'opriated shall not, by reason only that 
the property so conveyed is accepted by the person to 
■whom it is conveyed in or towards the satisfaction of a 
legacy or a share in residuary estate, be liable to any 
higher stamp duty than that payable on a transfer of 
personal property for a like purpose. 

(3) In the case of registered land, the production 
of the prescribed evidence of an appropriation under this 
Section shall authorise the Registrar to register the 
person to whom the property is appropriated as proprietor 
of the land. 



Section 4, 8ub -section 1. — This Section gives the personal representatives 
power to appropriate the residuary estate (either realty or personalty) in 
satisfaction of a legacy or share of a residne. In such a case the property 
must be valued "in accordance with the prescribed provisions." 

The prescribed provisions are those which can be made under Section 22, 
Sub-section 6 (i), of the Act. 
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Notice of any appropriation mnst be given to all persons interested, any 
of whom can apply to the Court (by summons it is presnmed) with reference 
to the yalnation. The Rules to be issued will doubtless deal with the mode 
of application. 

This Sub-section however, it is conceived, gives, in the case of a mere 
pecuniary legacy payable out of personal estate, no right to the legatee to 
payment out of residuary real estate in the event of the personal estate being 
insufficient to meet his legacy, but simply enables the personal representative, 
where a legacy is payable out of the proceeds of the conversion of residuary 
real and personal estate, to appropriate in specie under the conditions laid down 
by the Sub-section. 

f'^^d^t*^ 8. Nothing in this part of this Act shall affect any 

duty payable in respect of real estate or impose on real 
estate any other duty than is now payable in respect 
thereof. 
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ABROAD : 

Lands, vesting of, 129. 
Trustee residing, 46, 95, 106. 

ABSENCE 

Of trustee, power of Court to give judgment in, 139. 
ground for appointing a new trustee, 49. 
what necessary when Court exercises its power of appointing 
new trustees, 106. 

ACCOUNTANT : 

Trustee may employ, 72. 

ACKNOWLEDGMENT : 

Married woman trustee, deed by, conveying real estate must be 

acknowledged, 51. 
Reviving liability for breach of trust, 8. 

ACQUIESCENCE : 

Breach of trust, may be a bar to an action even where the trust is 

express, 6. 
By beneficiary in breach of trust, effect of, 141. 
Of feme covert, 148. 
Subsequent, how far good, 33. 

ACTION : 

Absent trustee, against, 139. 

Administration, effect of pending, on power of appointment of new 

trustees, 52. 
Meaning of, 7, 139. 
Statutes of Limitation, when may be pleaded in, against trustee, 3, 16. 

ACT OF PARLIAMENT: 

Marginal notes of, how far can be used in interpreting, 34. 

ADMINISTRATION : 

Action, effect of pendency of, on power of appointing new trustees, 52. 

(Jum testamento annexOy 312. 

Husband's right to take out, to his wife, 313. 

Next of kin, right of, to, 311, 313. 
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Admin I8TBATI0N — contiwued, 

Eeal estate, administration of, by real representative, 31]. 

„ letters of, may be granted in respect of, alone where there 

is no personal estate, 309, 310. 
„ persons interested in, right of, to letters of, 311, 313. 

Widow, right of, to take oat, to her husband, 313. 

ADMINISTRATOR : 

Allowance to, for trouble not allowed, 89. 

Arbitration, submission to, by, 80. 

Can only be appointed by Court of Probate, 99. 

Indemnity, right of, to, 86, 90. 

Judicial Trustees Act, is a trustee within, 169, 171. 

„ „ „ may be appointed for the purpose of administering 

his intestate's estate, under, 169, 171, 274. 
May pay or allow debt or claim on any evidence he thinks sufficient, 80. 
Office of, survives, 83. 
One, may by his act bind the rest, 81. 
Power of, to compound and compromise, 80, 82. 

„ . to pay or allow debt or claim on any evidence he thinks 
sufficient, 80, 81. 
Must not make profit out of the estate, 89. 
Reimbursement, right of, to, 86, 88. 

Several administrators considered in law as one person, 81. 
Solicitor, cannot charge profit costs, 89. 

„ may employ another solicitor and pay ordinary remunera- 
tion, 90. 
When included in the definition of trustee, 1, 159. 

ADMISSION : 

Payment into Court ordered on, of trust funds in the hands of a 
party to proceedings, 135. 

ADMITTANCE 

To copyholds on appointment of new trustee, 59. 

„ consent by lord of manor to an order for vesting 

copyholds operates as, 117. 

AFFIDAVIT : 

Fitness of proposed new trustee, 97. 
On payment into Court by trustee, 133. 
„ rule as to, 201. 

AGENT : 

Trustee, power of, to employ, 65, 72, 80, 87, 88. 
„ duty of, in employing, 87, 88. 
„ when may act by, 65. 
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ALIEN : 

Trustee, appointment of, as, by Court under mistake, Order sabseqnently 

discharged, 96. 
Tmstee, when appointed by Court, 96. 

ALIQUOT PART: 

Trustees for sale of, of an estate may concur with persons interested 
in other parts, in selling, 61, 64. 

ALLEGATIONS 

In vesting order conclusive, 129. 

ALLOWANCES : 

When Court will make, to trustees for time and trouble, 96. 

ANALOGY : 

How far Court applies, 6. 

How far Statutes of Limitation are applied by, 15. 

ANNUITY : 

Government, cannot be transferred by vesting declaration, 58. • 

ANTICIPATION : 

Restraint on, no bar in action for indemnity, 141, 148. 

APPOINTMENT OF NEW TRUSTEES {see Trustees, New). 

ARBITRATION : 

Power of trustees, executors, and administrators to submit matters 
to, 80. 

ARRANGEMENT : 

Power of trustees, executors, and administrators to enter into, with 
respect to trust estate, 80, 82. 

ASSIGNEE 

In bankruptcy, whether a trustee, 15. 

ASSIGNMENT 

Of chose in action, effect of, where absolute, 131. 

„ „ „ where by way of charge only, 131. 

ASSOCIATION FOR RELIGIOUS PURPOSES : 
Trustees for, 48. 

ASSURANCE : 

Life, Company, payment into Court of policy moneys by, 132, 136. 
Policy moneys may be received by trustee through his banker or 
solicitor, 71, 73. 
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ATTORNEY : 

General power by deed does not give authority within Section 17 of 

Tmstee Act, 1898, 73. 
Solicitor holding purchase deed with receipt is an, for vendor, 72. 
Trustee, what acts may do by, 65. 
See also Powebs op Attobney. 

AUCTION : 

Trustee for sale may sell by, 61. 

Deposit on sale by trustee must not be allowed to remain unnecessarily 
in hands of auctioneer, 65. 

AUTHORITY 

To receive purchase money, where vendor's solicitor produces executed 
conveyance with separate receipt, not necessary, 72, 73. 

BAILIFF : 

Trustee may employ, to assist in management of the trust property, 72. 

BANK: 

Notice to, of conflicting claims to a deposit in its hands does not 
constitute it a trustee, 132. 

BANKER : 

Administrator depositing moneys of his intestate with, 87. 
May be appointed by trustee as agent to receive policy moneys, 71. 
May be ordered to pay trust moneys to majority of trustees for pay- 
ment into Court, 130, 134. 
Trustees may deposit trust moneys in hands of, for temporary purposes, 87. 
„ not to allow moneys to lie unnecessarily in hands of, 87. 
„ not to lend money to, on personal security, 87. 
„ not to keep larger balance with, than necessary, 87, 88. 
„ not to mix trust moneys with moneys of their own in hands 

of, 87, 88. 
„ not answerable for acts of, with whom moneys properly deposited, 
86, 88. 



BANK OF ENGLAND: 

Certificate to bearer, not bound to inquire whether person applying 

for, is a trustee, 37. 
Stock of, authorised as an investment for trust moneys, 21, 27. 

at one time not considered a proper security for trust 
moneys, 27. 



j> 



BANK OF IRELAND: 

Certificate to bearer, not bound to inquire whether person applying 

for, is a trustee, 37. 
How established, 27. 
Stock of, authorised as an investment for trust moneys, 21, 27. 
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BANKRUPT 

Trustee, Court can remove, 60, 94. 

„ person having power of appointing new trustees may remove, 

as unfit, 60, 51. 
„ absconding. Court can make vesting order, 107. 
Expression in Trustee Act, 1893, includes in Ireland an insolvent, 166. 

BANKRUPTCY 

Act, proof of breach of trust under, 6. 

Of trustee is unfitness, 60. 

Order of discharge, effect on liability for innocent breach of trust, 6. 

BARE TRUSTEE: 

Married woman as a, 51. 

„ her power to surrender or convey, 51. 

Meaning of, 70. 
Trustee having a beneficial interest may still be a, 70. 

BENEFICIARIES : 

Application for appointment of new trustee, all the, should be parties 

to, 99. 
Breach of trust instigated by, others not privy to, may impound interest 

of instigator, 141. 
Estate of beneficiary must be in possession before the Statutes of 

Limitation can run against him, 8, 11. 
Ought not to be appointed as trustees, 54. 
Out of the jurisdiction, remuneration allowed by Court to English 

trustee, 96. 
Power of Court to impound the interest of, instigating, requesting, 

or consenting to a breach of trust as an indemnity to the 

trustee, 141, 149. 

The instigation or request need not be in writing, 145, 146. 
Consent must be in writing, 146. 
Renewable leaseholds, power of, to require renewal, 76. 
Sale, where several, are interested in proceeds of, of real estate, one 

may insist on, 63. 
Statutes of Limitation, some of several may be barred by, and others 

not, 13. 
See also Cestui que Trust. 

BLENDING 

Of realty and personalty in one fund implies a power of sale, 62. 

BONA FIDE PURCHASER 

For value, sale to, protected, 65. 
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BREACH OP TRUST: 

Bankruptcy, order of discharge, effect on innocent, 6. 

„ proof of, in, 6. 

Beneficiary concurring in, power of Court to impound his interest as 

an indemnity to trustee, 141, 149. 
Beneficiary's interest may be impounded by 'other beneficiaries not 

privy to, to compensate loss, 141. 
Contract which is a, cannot be enforced, 63. 
Loan, when not chargeable as a, 38. 

„ on leaseholds by trustee, not a, to dispense with investigation of 
lessor's title, 38. 
Marketable title, to accept less than a, on purchase of or loan on 

property by trustee not a, 38. 
Power of Court to impound interest of beneficiary concurring in, as 

indemnity to trustee, 141, 149. 
mode of procedure by trustee to obtain, 148, 149. 
„ to impound interest of beneficiary to compensate other 
beneficiaries not privy to, 141. 
Power of Court to relieve trustee in respect of, 1V2, 174. 
Statutes of Limitation may bar the remedy for, but do not extinguish 
the, 8. 






BROKER : 

Trustee may employ, in the regular course of business, 86 to 88. 
„ not liable for acts of, properly employed, 86, 88. 

BUILDINGS : 

Power of trustee to insure, 74. 

BUILDING SOCIETIES ACT, 1894 : 
Section 17, 25. 

CANADA : 

Vesting order as to land in, 129. 

CANAL COMPANY: 

Stock of, whose undertaking is leased, when an authorised trust 
investment, 22, 28. 

CASH UNDER THE CONTROL OF THE COURT: 

Differences between direction in the Order regulating the investment of 

and the provisions of the Act, 29, 30. 
Trustees may invest trust moneys in the investments authorised for the 

investment of, 23, 29, 30. 
What stocks, funds, and securities authorised for investment of, 29. 
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CERTIFICATE 

Of payment into Court is a sufficient discharge to trustees for money 

paid in, 130. 
Of payment is a discharge only to the extent of the moneys paid in, 134. 

CERTIFICATES TO BEARER : 

Bank or person authorised to issue, not under obligation to inquire 

whether person applying for is a trustee, 3V, 38. 
Trustee not to apply for or hold 37. 

CESTUI QUE TRUST: 

Abroad, persons resident abroad may be appointed trustees, 96. 

Acquiescence by, in breach of trust, effect of, 6. 

Appointment of, as trustee not favoured by Court, 96. 

Charge secured by a trust, rights of, 6. 

Extinguishment of trust by, 63. 

Laches of, in bringing action for breach of trust, 6. 

Remedy of, where trustees for sale sell under depreciatory conditions, 68. 

Rights of, against purchaser for valuable consideration, 14. 

CHARGE : 

Debts, of, gives executors implied power of sale over realty, 62. 
Express trust, secured by, may be barred by lapse of time, 16. 
Owner of estate subject to a, is not a trustee within Section 42 of 

Trustee Act, 1893, 132. 
Trust to secure, effect of Trustee Act, 1888, on, 5. 

CHARITY : 

Number of trustees, direction of Court as to keeping up, 95. 

CHILDREN : 

Unborn, rights of, power of Court to release land from, 109. 

„ contingent estate of, power of Court to make vesting order 
as to, 109. 

CO-HEIRS 

Of mortgagee trustees within Section 26 of Trustee Act, 1893, 106. 

COLLUSION 

Of purchaser on a sale by trustee under depreciatory conditions, 66. 
Trustee for sale, between, and purchaser, 68. 

COLONIAL GOVERNMENT STOCK: 

When an authorised investment for trust funds, 29. 

COLONIAL STOCK ACT, 1877, 37. 

COLONIES : 

Lands in, vesting orders as to, 129. 
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COMMENCEMENT 

Of title, condition of sale limiting, 67. 
Of Trustee Act, 1893, 163. 

COMMISSION 

For collecting rents, when allowed to trastee, 96. 

COMPANY 

"Incorporated by Act of Parliament," words do not extend to a, 
incorporated by registration under Companies Acts, 28. 

COMPOSITION DEED: 

Trustee of, is a trustee within Section 25 of Trustee Act, 1893, 93. 



COMPOUND : 

Administrators, power of, to, 80, 92. 
Executors, power of, to, 80, 82. 
Trustees, power of, to, 80, 82. 



COMPROMISE : 

Power to, given by Trustee Act, 1893, to executors, administrators, and 

trustees, 80, 82. 

„ executor of partner to enter into, with respect to real estate 

of the firm, 82. 
„ executor to enter into, with respect to real estate of his 

testator, 80, 82, 308, 309. 
„ validity of Will, power does not authorise executor to enter 

into a, with respect to, 82. 
„ irrespective of the Act, 82. 

„ claim of legatee, applies to, as well as to debts, 82. 

Where beneficiary disputes propriety of the compromise, the question is 
whether the trustee or representative has acted in good faith, 82. 

CONCURRENCE : 

Court can order payment in of money without, of trustees, 130. 
Refusal of, by person who has power of appointing new trustees, 53. 

CONDITIONS OF SALE : 

As to, freehold title not being called for on grant or assignment of 

leasehold interest, 69. 
As to, recitals being evidence, 67, 69. 

„ vendor's right to retain documents, 69. 
Depreciatory, on sale by trustee, 66 et seq. 
What, trustee justified in using, 67. 

CONFIRMATION 

Of improper sale, 64. 
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CONSENT : 

Breach of trust, to, by beneficiary, 141. 

„ „ with consent in writing of beneficiary right of trustee 

to indemnity ont of interest of beneficiary, 141 
to 149. 
„ „ procedure, 148. 

Instigation and request, distinguished from, 145, 146. 
Insurance of buildings by trustees, of beneficiaries not required to, 

■74, 75. 
Investment, power of, given by the Act to be exercised with the, 

required by the trust instrument, 32. 
Investment, power of, necessary to exercise of, must be obtained strictly 

in accordance with trust instrument, 32, 33. 
New trustee, of, to act, how evidenced, 97. 

„ „ „ in lunacy proceedings, 97. 

Presumed, when consent will be, 33. 
Prospective, bad, 32. 

Renewal of leaseholds, of tenant for life to, 76. 
Sale by trustee after commencement of suit to administrator, consent of 

Court necessary to, 63. 
Subsequent, when, good, 32, 33. 

CONSIDERATION 

Inadequate as the result of depreciatory conditions, 66. 

One of several trustees ought not to be allowed to receive, 73. 

Ought not to be left unnecessarily in hands of banker or solicitor, 71. 

Receipt of, by solicitor as agent for trustees, 70. 

CONSTRUCTIVE POWER OF SALE: 

When executors have, over real estate, 62. 

CONSTRUCTIVE TRUST: 

Laches and acquiescence with relation to, 6. 

CONTINGENT RIGHT: 

Expression in Trustee Act, 1893, what it includes, 155. 

Trustee, of, in land, vesting order as to, 103, 104. 

Unborn persons, of, release of land from, by Order of the Court, 109. 

CONTINUING TRUST: 

Appointment of new trustees, 56. 

CONTINUING TRUSTEE: 
Meaning of, 53. 

CONTRACT 

Executed by payment of purchase money, vesting order where necessary, 
how to be obtained, 106. 
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CONTEIBUTION 

Between co-tmstees liable to make good a trust fund, 143. 
„ „ when time begins to ran, 149. 

CONTRIBUTORY MORTGAGE: 

Trustees ought not to invest on, without express authority, 26. 

CONVERSION 

Of realty into personalty by trust for sale, 62. 
By trustee of trust property to his own use, 5, 8. 

ONVB Y : 

Effect of word in order appointing person to convey the estate of infant 

tenant in tail, 166. 
Meaning of expression in Trustee Act, 1893, 165, 166. 

CONVEYANCE : 

Attorney, execution of, by, 66. 

Meaning of expression in Trustee Act, 1893, 166, 166. 
Vesting order on refusal of party in whom estate is vested to make, 
108, 110. 

COPARCENER ; 

Vesting order as to estate of, 106. 

COPYHOLD ACT, 1894: 

Trustees, where lords or tenants are, and one is abroad or is incapable 
or refuses to act, other trustees or trustee may enfranchise under, 81. 

COPYHOLDS : 

Conveyancing Act, 1881, Section 30, does not apply to, 11. 

Fee on admission to, of new trustees, 69. 

Married woman bare trustee of, 70. 

Owner of, covenanting to surrender and declaring a trust for the 

covenantee is a trustee within Trustee Act, 1893, 162. 
Security, trustees may invest on, 21, 26, 29. 

„ duty of trustees on taking a, 26. 

Vesting declaration will not pass, 68. 
„ order of. Court can make, 60. 

„ „ where mortgagor refused to surrender in pursuance of 

his covenant, 108. 

CORPORATION : 

Investment in nominal or inscribed stock of municipal, when 

authorised, 23, 28. 
Trustee, cannot be appointed as, 97. 
Trustees, corporation can in certain cases nominate individuals to be 

appointed as, 97. 
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COSTS : 

Ai>pomtment of new tmstee, what, of, allowed, 61. 
Mistaken recital in vesting order, occasioned by, 129. 
Payment into Conrt by trustees, of, 134. 
Profit, solicitor trustee not entitled to, 89. 

„ „ mortgagee when can charge, against mortgagor, 90. 

COUNTY COURT: 

Jurisdiction of, under Trustee Act, 1898, in England, 149 to 152. 

„ „ „ in Ireland, 152. 

Payment of trust funds into, 161, 152. 
See also Payment into Court. 

COURT 

Appointment of new trustees, jurisdiction where surviving trustee willing 

and able to appoint, 54. 
„ „ approved of by, in administration action, 52. 

COVERTURE 

Not incapacity in a trustee, 51. 

CRIMINAL PROCEEDING: 

Whether an "action," 7. 

CUSTODY 

Of deed by solicitor for trustee, 71. 

CUSTOMARY LAND: 

Vesting declaration will not pass, 58. 

DAMAGES 

In respect of arrears of rent or interest in respect of sum of money 
or legacy secured by express trust on land or rent, 14. 

DEATH : 

Devolution of trust and mortgage estates on. 111. 

Payment under power of attorney without notice of, of principal, 84. 

Presumption as to, 107. 

Vendor, completion of contract, after, 162. 

DEBENTURES : 

Investment in, Local Loans Act, 1875, under, 34. 

„ Mortgage Debenture Act, 1865, under, 34. 

„ Railway Company in Great Britain or Ireland which has 

paid Three per cent, on Ordinary Stock for ten years, 
of, 22, 28, 29. 
Stock of Railway Company in India guaranteed by 
Secretary of State, 22, 28, 29. 
„ Stock of Railways where power to invest on mortgages 

or bonds of railway, 33, 34. 
Stock of Water Companies in Great Britain or Ireland, 
23, 28. 
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DEBTS : 

Action for breach of trust is an action for, 7. 

Gomponnding of, by executors, administrators, or trustees, 80, 81. 

Court can make order vesting, 118, 119. 

Payment of, by executors, administrators, or trustees, 80, 81. 

Vesting order of, 118, 119. 

Vesting by declaration in new trustees, 58, 59. 

DECLARATION : 

Retiring trustee, by, of desire to be discharged, 57. 
Vesting trust property, 58. 

DECREE : 

Action for conveyance of land, in, powers of Court, 114, 115. 

DEEDS : 

Desire to retire, expression of, must be by deed, 57. 

Disclaimer, advisable but not necessary for, 50. 

Inability of vendor to furnish legal covenant for production of, 69. 

Vendor entitled to retain, if he sells part of estate, 69. 

DELEGATION : 

Trustee cannot make, of power of sale, 65. 

DEPOSIT 

Paid by purchaser not to be left by trustee unnecessarily in auctioneer's 
hands, 65. 

DEPOSIT OF TITLE DEEDS: 

Trustee not justified in advancing trust moneys on security of, 27. 

DEPRECIATION 

Of security, trustees not liable for mere, 38, 41. 

DEPRECIATORY CONDITIONS OF SALE: 
Unnecessarily, instances of, 67, 68. 

sale by trustees, ought not to be used in, 66, 67, 68. 

„ not set aside on ground that, were used, 

unless collusion between trustee and 
purchaser, 66, 68. 
„ „ „ purchaser on, cannot object on ground 

that, were used, 66, 68. 
Use of, how viewed by the Court, 62. 

DEVISE 

On trust for sale, how affected by lapse of time, 16. 
That land shall be sold by executors gives them a power of sale, 62. 
That land shall be sold, if proceeds of sale are to be distributed by 
executors they have implied power of sale, 62. 
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DEVISEE : 

Expression in Trustee Act, 1898, what it inolades, 156. 
Of mortgagee, vesting order as to lands vested in, 111. 

DIRECTORS : 

Constructive trustees, when, 2, 3. 

Liability of, as trustees, 2, 3. 

Time, when, begins to run in case of breach of fiduciary position by, 2. 

DISABILITY 

Of trustee as ground for appointment of new trustee, 50, 51. 

DISCHARGE 

For money or valuable consideiration by solicitor as agent for trustee, 

70, 72, 73. 
For policy moneys by banker or solicitor appointed by trustee as agent 

to receive, 71, 73. 
Receipt of trustee, when a sufficient, 79. 
Of trustee desiring to be discharged, 57. 

in appointments by the Court, the, will only be allowed 
where another trustee is appointed, 55. 
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DISCLAIMER 

Equivalent to refusal to act for purposes of Trustee Act, 1893, 50. 
Formal act not actually necessary to evidence, 50. 
Trustee, by, 50, 57. 

,. of powers operates as a, of the trust estate, 50. 

„ of a power under Section 52 of Conveyancing Act, 1881, 50. 

DISCRETION 

Of trustees, delegation of, not allowed, 65. 

„ powers conferred by the Act to be exercised according 

to, 32. 
„ when concurring with owners of other parts of an estate 

in selling, 64. 

DISQUALIFICATION : 

Infancy, how far a, 51. 

DIVIDENDS : 

Order vesting right to receive, in new trustees, 99. 

DOMINIONS : 

Vesting order as to land in Her Majesty's, 129. 

DRAINAGE CHARGES: . 

Power to invest in purchase or mortgage of land may be exercised 
notwithstanding existence of, 37. 
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EASEMENT 

Included in the definition of " land " in Trustee Act, 1893, 156. 

EMBEZZLEMENT 

By clerk of solicitor employed by trustees, 12. 

ENFRANCHISEMENT 

By trustees, where necessary acts may be done by some of several 
trustees, 81. 

ENGLAND : 

Land out of, may be the subject of vesting order, 129. 

EQUITY OF REDEMPTION : 

Mortgage of, not a proper investment for trust moneys, 27. 
Sale of, by trustees, 64. 

ESCHEAT : 

Land subject to, may be vested by order, 105. 

EVIDENCE : 

Condition of sale, as to, 67. 

Disclaimer, what, of, 60. 

Payment of debts or allowance of claims by executors or administrators, 

what, may be acted on, 81. 
Vesting declaration, what, necessary on registration under the 

Registration Acts, 60. 
Vesting order, when to be conclusive, of all allegations on which it 

was made, 129. 

EXCHEQUER BILLS 

An authorised investment for trust moneys, 26, 29. 

EXECUTION 

Of deed in pursuance of power of attorney, 84 to 86. 

EXECUTORS : 

Action will lie against, of deceased trustee guilty of breach of trust, 9. 

Allowance for trouble, not entitled to, 89. 

Allowance of claim by, what evidence in support of claim sufficient, 80. 

Arbitration, power of, to submit to, 80. 

Chain of representation, how continued, 53. 

Court cannot appoint, 94, 99. 

Death of, without taking probate, effect of, 84. 

General, held personal representatives of deceased trustee, and not 

special, 53. 
Indemnity, right of, to, 86 to 90. 
Insurance by, against fire, 75. 
New trustees, appointment of, by, of last surviving trustee, 54. 
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ExECUTOBS — continued. 

Office of, gnrvives,* 83. 

Of a partner may compromise a claim with respect to real estate of 

the firm, 82. 
One of several, can bind the others, 81. 
Payment of debt by, what evidence of debt sufficient, 80. 
Power of, to submit to arbitration, 80. 

„ to allow claims against the estate, 80. 

„ to componnd and compromise, 80, 81. 

„ to insure against fire, 75. 

„ to pay debts, 80. 

„ to sell testator's chattels real, 62. 

„ „ notwithstanding administration proceedings at any 

time before decree, 63. 

„ „ without excluding the provisions of Vendor and 

Purchaser Act, 1874, 42. 
Powers of, over testator's real estate, 308, 310. 
Power to sell real estate given to, 83, 84. 
Profit, must not make, out of the estate, 89. 
Reimbursement, right of, to, 89, 90. 
Renunciation by, effect of, 84. 
Retirement of, not allowed, 49. 
Sale by, of testator's personal estate, 82. 
Sale by, of testator's real estate, 83, 84, 308, 310. 
Several, considered in law as one person, 81. 
Solicitor, can only charge costs out of pocket when acting as solicitor 

to the estate, 89, 90. 
Solicitor, may employ another solicitor in the matter of the estate and 

pay him ordinary remuneration, 90. 
Term "trustee," when it includes, 1, 48, 75, 159. 
When, become trustees, 49. 

EXPENSES 

Of renewal of leaseholds, how borne, 78. 

Of sale of trust estate allowed out of trust estate, 65. 

EXPRESS TRUST : 

Charging legacy on land, how barred, 14. 

Distinction between, and constructive when unimportant, 7. 

Meaning of, 15. 

„ when to be decided by the Court, 16. 

Statutes of Limitation, how far applicable to, 5, 14. 

FELONY : 

Trustee convicted of, trust estate not affected, 154, 

FEME COVERT {see Married Woman). 
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FITNESS 

Of new trustee should be ascertained by outgoing trustee, 54. 

FORECLOSURE : 

Mortgagor who has had decree of, made against him is a trustee for 
mortgagee, 107. 

FOREIGNER 

Appointed trustee, in what cases, 96. 

FORMS (for List of Forms see Table of Contents, pp. x and xi). 

FRAUD : 

Concealed, in pleading, particularity necessary, 13. 
Court has never strictly defined, 8. 
On part of a trustee is a misdemeanour, 8. 
Trustee Act, 1888, effect of, in cases of, 8. 

„ „ operation of, excluded by, 2. 

FRAUDULENT BREACH OF TRUST 

Not within Bankruptcy Act, 1883, 6. 
Not protected by Trustee Act, 1888, 8. 

FREEHOLDS 

Vested in married woman as trustee, 70. 

Vesting of, by declaration in new trustees, 58, 59. 

„ „ in continuing trustees, 58, 59. 

GENTLEMAN : 

Whether a sufficient description of a deponent, 97. 

GOVERNMENT SECURITIES: 

Investment in, authorised for trust moneys, 21, 29. 

Meaning of, 26. 

Transfer of, into Court, 132. 

HEIR 

Of deceased mortgagee, vesting order in place of conveyance by. 111. 

HERITABLE 

Property, meaning of, 27. 

Securities authorised by Trustee Act, 1893, as an investment for 

trust moneys, 27. 
Word, why introduced into the Act, 27. 

HIGH COURT: 

Meaning of, in Acts of Parliament, 149. 

Payment or transfer of trust moneys and securities into, 130. 

HUSBAND 

Of a beneficiary, when, may be appointed a trustee, 97. 



INDEX. 333 



HUSBAND AND WIFE 

Nominated as persons to appoint new tmstees and living apart, 53. 

IMPLIED TRUST: 

Definition of, 6, 159. 

Laches or acquiesence, effect of, in case of an, 6. 

IMPROVEMENT OF LAND ACT, 1864: 

Investment on a charge or a mortgage of a charge under, when 

authorised for trust monevs, 33 to 35. 
Investment may be made on purchase or mortgage of land, notwith- 
standing existence of drainage charges under, 37. 

INADEQUACY 

Of price must be shown where cestui qae trust seeks to charge trustee 
for user of depreciatory conditions, 68. 

INCAPACITY 

Of trustee to act, 46, 51, 95. 

INCOME 

Of trust property to bear cost of insurance, 74. 

INCORPOREAL HEREDITAMENTS 

Included in the expression " land " in Trustee Act, 1893, 156. 
What the term comprises, 108. 

INCREASE OF NUMBER OF TRUSTEES 
By appointing separate trustees, 46, 55. 
Power to increase arises when a vacancy is being supplied, 46, 54. 

INDEMNITY : 

Breach of trust, at instigation or request or with consent of beneficiary 

right of trustee to, from beneficiary, 141 to 149. 
mode of procedure to obtain, 148, 149. 
trustee's right to, against beneficiary instigating, what 
must be shown, 146. 
„ „ trustee's right to, by impounding instigating beneficiary's 

interest good against subsequent incumbrancer, 147. 
Costs properly incurred, trustee is entitled to, from cestui que trust 

personally, 89. 
Court has power notwithstanding that beneficiary is married woman 

restrained from anticipation, 141, 148. 
Implied, of trustees by Rules of Equity, 86 to 90. 

Power of Court to compel beneficiary to indemnify trustees against 
breach of trust committed at the instigation or request or with 
consent in writing of beneficiary, 141 to 149. 
Power of Court, procedure, 148. 
Statutory, of trustees, 86 to 88. 

„ supplies place of express, 86. 

„ does not extend to wilful default, 86, 87. 
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Indemnity — continued. 

Trustee incurring liability in performance of his duty is entitled to, 

from his cestui que trusty 89. 
Trustee Act, 1893, and orders made thereunder, an, to Banks of 

England and Ireland and to all persons for acts done pursuant 

thereto, 165. 

INDIA STOCK: 

What, authorised as a trust investment, 21, 27, 29. 

INFANCY 

Of trustee, how far, is incapacity, 51. 

INFANT : 

Payment of whole trust fund to, for his maintenance and education 

where no power in trust instrument to do so, 9, 10. 
Statutes of Limitation do not run against, 10. 
Trustee, position of, 51, 94, 106. 

„ Court will appoint new trustee in place of, 51, 94. 

„ right of, to be restored to trusteeship on coming of age, 
51, 94. 
Vesting order as to trust property vested in, 103, 106. 

„ „ in place of conveyance by infant mortgagee, 109. 

„ „ as to service of application, 110. 

Ward of Court, payment in of fund belonging to, makes him a, 131. 

INJUNCTION 

To restrain sale by fiduciary vendor, 63. 

INSTIGATION : 

How, differs from consent, 145. 

Indemnity of trustee, by beneficiary at whose, breach of trust was 

committed, 141 to 149. 
„ „ „ procedure to obtain, 148. 

INSTRUMENT : 

Expression, what it includes, 52, 156. 

INSURANCE : 

Power of executors and trustees to insure against fire, 74, 76. 

„ „ „ to what amount may insure, 74, 75. 

Premiums payable out of income, 76. 

Trustee of landed property, power of, to insure, where owner is an 
infant, 76. 

INSURANCE COMPANY: 

When, held to be a trustee, 132. 

INTERPLEADER 

Where assignment of chose in action is disputed, 131, 132. 



INDEX. 336 



INTBEPEETATION ACT, 1889 : 

Section 38, Sub-seotion 1, 31. 

INVEST : 

Meaning of the term, 25. 

INVESTMENT : 

Authorised Investments for Trustees: 
Canal leased to Railway, Stock of, 22, 28. 

Capital Stock issued by the Secretary of State for India, 21, 27. 
Colonial Goyernment Stock guaranteed by Imperial Goyemment, 29. 
Corporation Stock, 23, 28. 
County Council Stock, 23, 28. 

Debenture Stock created by Receiver of Metropolitan Police, 22, 28. 
Exchequer Bills, 26, 29. 

Gk>vemment securities of the United Kingdom, 21, 26, 29. 
Heritable securities in Scotland, 21, 27. 
India Three per cent. Stock, 21, 27, 29. 
India Three-and-a-half per cent. Stock, 21, 27, 29. 
Lands held upon fee farm grants in Ireland, mortgage of, 27. 
Leased Railway or Canal Stock, 22, 28. 
Leaseholds (perpetually renewable) in Ireland, 27. 
Local Loans Stock, 29, 34. 
Local Loans Act, 1875, nominal Debentures or nominal Debenture 

Stock under, 29, 34. 
London County Council Consolidated Stock, 22, 28. 
Metropolitan Board of Works Consolidated Stock, 22, 28. 
Parliamentary Stock of the United Kingdom, 21, 26, 29. 
Public Funds of the United Kingdom, 21, 26, 29. 

Railway Stock of following kinds of Railway Companies in Great 
Britain or in Ireland incorporated by special Act, which have 
paid a dividend of Three per cent, for ten years on Ordinary 
Stock, 22, 28, 29, 31. 

Debenture Stock, 22, 28. 
Rent Charge Stock, 22, 28. 
Guaranteed Stock, 22, 28. 
Preference Stock, 22, 28. 
Railways in India : — 

Debenture Stock of, interest on which is paid or guaranteed 

by Secretary of State, 22, 28, 29, 31. 
"B'' Annuities of Eastern Bengal Railway, 22, 28. 
„ „ East Indian Railway, 22, 28. 

„ „ Scinde, Punjaub, and Delhi Railway, 22, 28. 

Deferred Annuities (Class "D") of East Indian Railway, 

22, 28. 
Annuities (Class *' C ") of East Indian Railway, 22, 28. 
Stock of Railway in India guaranteed by the Secretary of 
State, 23, 28. 
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Investment — continued. 

Real or heritable securities in Great Britain or Ireland, 21, 26, 27, 

29, 33 to 36. 
Securities the interest on which is guaranteed by Parliament, 

22, 27, 28. 
Stock of the Bank of England or of Ireland, 21, 27, 29. 
Stocks, funds, or securities authorised for the investment of cash 

under the control of the High Court, 23, 29, 30. 
Water Commissioners' Stock, 23, 28. 
Water Company in Great Britain or Ireland having for ten years paid 

Five per cent, on Ordinary Stock: 

Debenture, Preference, or Guaranteed Stock of, 23, 28. 
Unauthorised Investments for Trustees : 
Contributory mortgage, 26. 
Deposit of title deeds, security on, 27. 
Beversionary interest, mortgage of, 26. 
Second mortgage, 27. 
Sub-mortgage, how far trustees justified in investing on, 27. 

Cash under the Control of the Court : 
What investments authorised for, 29. 

Difference between order regulating the investment of, and the 
provisions of the Act as to, 29, 30. 

Action against executor of deceased trustee to make good losses arising 

from negligent, 9. 
Additional, power of, given by the Act is, to the powers conferred by 

the trust instrument, 24, 33. 
Appropriated fund to be set apart for particular purpose, power of, 

given by Act does not authorise, in any of the authorised securities 

at will of trustee, 25. 
Change of character of, liability of trustee continuing to hold, 167, 168. 
Consent required by trust instrument to exercise of power of, must be 

procured, 32. 
Debenture Stock of Railway, when power of, in mortgages or bonds of a 

railway authorises, 33, 34, 36. 
Discretion of trustees, power of, given by the Act to be exercised at, is 

subject to any consent required by the trust instrument, 32. 
Drainage charges, trustee with power of, in mortgage or purchase of 

land may invest notwithstanding, 37. 
Duty of trustees when exercising the power of, given by the Act, 32, 

40 to 42, 88. 
Express prohibition against, in security authorised by the Act, effect of, 

21, 24, 26. 
Express powers of, enlargement of, by the Act, 33 to 37. 
Improper, liability of trustee for, 38 to 46. 
Improvement of Land Act, 1864, charge or mortgage of charge under, 

when authorised as a trust, 33 to 36. 
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Investment — continued. 

Indian Railway to fall within Trustee Act, 1893, must not be redeemable 

within fifteen years of purchase at par or other fixed rate, 30, 31. 
Isle of Man, securities of GoTemment of, when authorised, for trust, 

34, 36. 
Local authority, investment of sinking fund by, what securities 

authorised for, 17, 31. 
investment of loans fund, what securities authorised 

for, 17, 31. 
by, in stocks, funds, shares, or securities issued or 
created by itself forbidden, 17. 
Long terms of years, express power of, on real securities extended to, 

33 to 36. 
„ „ power of, on real securities given by Trustee Act, 

1893, whether extends to, 26, 33, 34. 
Mortgage, rules to be observed by trustee investing on, 38 to 42. 

excessive advance, security to be deemed an authorised, for 

the sum only which ought to have been advanced, 44, 45. 
excessive advance, liability of trustee in respect of, 44, 45. 
security subsequently becoming insufficient, when trustee not 

liable for breach of trust, 38. 

proper proportion of advance to value of security, 38 to 42. 

debentures issued under Mortgage Debenture Act, 1865, when 

an authorised, 34, 36, 37. 

Power of, in such stocks, funds, or securities as trustees think fit, 25. 

» given by Trustee Act, 1893, applies whether the trust fund 

is in a state of, or not, 25. 
„ varying, given by the Act, 23, 30, 31. 

„ „ does not extend to investments in securities other 

than those authorised by the Act, 30, 31. 
„ express, when should be given by trust instrument, 31. 

„ exercise of, without reasonable cause, when a breach of 

trust, 31, 32. 

„ trustee to retain an, ceasing to be an, authorised by Trustee 

j Act, 1893, 30, 167, 168. 

Premium, purchase of redeemable stocks at a, when authorised, 31. 
Purchase of real estate, power to invest on real securities does not 

authorise, 26. 
Redeemable securities, Court in the, of cash under its control gives 

preference to irredeemable securities, 32. 
„ „ trustees when retaining, must act in good faith, 

I 32. 

i » j> iiij when authorised by Trustee Act, 1893, 31, 32. 

„ „ purchased under Trustee Act, 1893, retention of 

until redemption, when authorised, 31, 32. 
Redemption value, less than price, trustee may nevertheless invest, 31. 
„ „ „ certain exceptions, 31. 

Z 
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Investment — continued. 

Stock certificate to bearer, trustee unless authorised, not to apply for 

or hold, 37. 
Sub-mortgage, how far trustee justified in investing on, 27. 
Trusts created before the passing of Trustee Act, 1893, statutory power 

of, applies to, 24, 33. 
Varying, power of, 23, 30, 31. 

„ „ express when necessary, 31. 

When not chargeable as a breach of trust, 38. 



IRELAND : 

Courts exercising jurisdiction in lunacy in, Statutes unrepealed as 

to, 185. 
Lands held upon fee farm grant in, statutory power of investment 

extends to, 27. 
Leaseholds (perpetually renewable) in, statutory power of investment 

extends to, 27. 
Real estate in, statutory power of investment extends to, 21, 27. 
Trustee Act, 1893, extends to, 163. 
Vesting order as to lands in, 130. 

„ power of High Court in, as to making, 130. 

ISLE OF MAN : 

Securities of Government of, when authorised for investment of trust 
moneys, 34, 36. 

JOINT MORTGAGEES 

Are not trustees within Section 26 of Trustee Act, 1893, 106. 

" JOINTLY SEISED " : 

Meaning of, in Trustee Act, 1893, 105, 106. 

JUDGMENT 

In absence of trustee defendant, 139. 

Vesting order, on, for specific performance, sale, exchange, or con- 
veyance, 114. 

JUDICATURE ACT, 1873 : 

How affected by Trustee Act, 1888, 5, 7. 

JUDICIAL TRUSTEE : 
Accounts of, 269.* 

audit of, 269. 

must keep separate, of trust fund, 267. 
Appointment of, by Court, 97, 169, 170, 262. 

„ may be appointed as sole trustee, 169, 171. 

„ „ „ jointly with any other person, 169, 171. 

„ „ „ in place of existing trustee, 169, 171. 
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Judicial Tbustee — continued. 

Appointment of, who maj be appointed, 169, 171, 264, 265, 274. 

administrator may be appointed for the purpose of 

administering his intestate's estate, 169, 171, 274. 
application for, by whom may be made, 169, 170. 

how to be made, 170, 262. 
Communications between, and Court, 275. 
Custody of deeds and documents by, 269. 
Directions, Court may give general or special, with I'egard to the 

trust, 170. 
Directions of the Court, a, may obtain, as to the administration of the 

trust, 268, 275. 
Directions of the Court, how to be obtained, 268, 275. 
Discontinuance of, 273. 

„ application for, how made, 273. 

Executor may be appointed for collecting and administering his intestate's 

estate, 169, 171, 274. 
Inquiry into conduct of, by Court, 272, 273. 

Intestate's estate, administrator may be appointed, to administer, 274. 
Jurisdiction to appoint, what Courts have, 172, 276. 
Officer of the Court, is subject to supervision and control as an, 169. 
Official of the Court, in what cases appointed as, 169, 265. 

cases in which, is not to be appointed, 274. 
meaning of, 176, 278. 
Removal of, by Court, 175, 271, 272. 

„ application for, how to be made, 175, 272. 

Remuneration, Court may assign, to, out of the trust estate, 170, 172, 

270, 271. 
may be altered by the Court, 175, 270. 
may be forfeited by misconduct, 175, 271. 
application of, where the, is an official of the Court, 

175, 271. 
special allowances may be made to, 270. 

„ for statement of trust property on appointment, 

270. 
„ for realising and re-investing trust property where 
property is realised for purpose of re-invest- 
ment, 270. 
for realising or investing property in any other 
case, 270. 
„ extra trouble, for any year in which there has 
been, 270. 
„ „ may be paid in addition to ordinaiy remunera- 

tion, 271. 
Resignation of, procedure, 273. 

„ appointment of successor on, 273. 
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Judicial Tbustee — continued. 

Bales as to administration of trast by, 265. 

Security to be given by, 174, 266, 274. 

Statement of tmst property to be made by, on appointment, 265. 

Sabject to the supervision and control of the Court, 170. 

Suspension of, by the Court, 175, 271, 272. 

„ application for, how to be made, 272. 

Testator, executor may be appointed, for collecting and administering 

the estate of his, 274. 
Trust moneys, must not keep, in his hands, 261. 
See also Judicial Trustees Act, 1896. 

JUDICIAL TRUSTEES ACT, 1896: 

Administrator is a trustee within, 169, 171. 

Breach of trust, jurisdiction of Court under, in cases of, to relieve trustees 

in respect of, 172 to 174. 
Charitable trusts, does not apply to, 176. 
County Courts, jurisdiction under, 172, 276, 277. 
District Begistries, issue of summons under, in, 275. 
Evidence, power of Court to dispense with formal, under, 269. 
Exercise of powers of Court under, by " oflftcer of the Court," 274. 
Executor is a trustee within, 169, 171. 
Fees under, 277, 279. 
Forms for use under, 303 et seq. 
Ireland, Act does not extend to, 176. 
Meaning of "officer of the Court," 278. 
Palatine Courts, jurisdiction under, 172, 276. 
Powers of Court under, 169, 172. 
Bules under, 174, 260, 279. 

„ application of Interpretation Act, 1889, to, 278. 

Scotland, Act does not extend to, 176. 
Vesting orders under, 264. 
See aUo Judicial Trustee and Addenda et Corrigenda (p. xxx). 

JUBISDICTION : 

County Courts, of, 149 to 162. 

Infant, of the Court over, is based on his being a British subject, 131. 

Palatine Courts, of, 149, 160. 

Person resident out of, not eligible as a trustee, 96. 

Trustee out of, appointment of new trustee in place of, 49, 103, 106. 

Trustee out of, vesting order as to land vested in, 103, 104, 106. 

Vesting order, where heir or personal representative of deceased 

mortgagee is out of the, 110. 
Vesting order as to land out of the, 129, 130. 

LACHES : 

When a bar to action on express trust, 6. 
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LANCASTER : 

Jnrisdiotion of Palatine Court of, 140, 160. 

LAND : 

Abroad, yesting order as to, 130. 

Conveyed by way of mortgage cannot be vested by declaration, 58, 59. 

Expression in Trustee Act, 1893, what it includes, 59, 107, 108, 156. 

„ in Interpretation Act, 1889, what it includes, 156. 

Minerals apart from, power of Court to sanction sale of, 139, 167. 

mode of application to the Court, 140. 
power may be negatived by the instrument creating 
the trust or direction for sale, 140. 






LANDLORD : 

Assent of, to vesting order, when requisite, 105. 

LAND TRANSFER ACT, 1897: 

Administration of real estate under, 311, 312. 

,, letters of. Court in granting, is to have regard to interest 

of persons interested in the real estate, 311. 
„ letters of, heir at law, if not one of the next of kin, is 

to be equally entitled to grant with next of kin, 311. 
Applies to real estate over which a person executes by Will a general 

power of appointment, 308. 
Copyhold land, does not extend to, 309. 
Customary freehold land, does not extend to, where an act or admission 

on the part of the lord is necessary to perfect the title, 309. 
Liability for duty. Act does not affect any duty payable in respect of 

real estate, 316. 
Liability for duty, imposes no further, on real estate, 316. 
Probate or letters of administration may be granted in respect of real 

estate only where there is no personal estate, 309, 310. 
Real representative, Sections of Act relating to the establishment of a, 

308 to 316. 
assent of, to devise, 313, 314. 
legal interest in real estate on death of owner to vest 

in, as if it were a chattel real, 308 to 310. 
transfer by, to heir or devisee, 313, 314. 
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LEASE OF MINES 

Under Settled Land Acts, 64. 

LEASED RAILWAY: 

Caution to be observed by trustees when investing in Stock of, 28. 
Stock of, when an authorised trust investment, 22, 28. 
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LEASEHOLDS : 

Conveyancing Act, 1881, Section 13, trastees not bonnd to negative, 42. 
Derived out of leasehold interest, assign of, not entitled to call for 

title to the leasehold reversion, 42. 
Dispensing with production or investigation of lessor's title, when tmstee 

justified in, 38, 42, 43. 
Long terms, for, when a real security, 33. 
Marketable title to, what formerly necessary to show a, 43. 
Title to freehold, purchaser of, cannot call for, 42. 
Title to leasehold reversion, purchaser of, cannot ca.ll for, 42. 
Vendor and Purchaser Act, 1874, - trustee buying or selling not bound 

to exclude the provisions of, as to, 42. 
Vesting order as to, 105. 
See also Renewable Leaseholds. 

LEGACY 

Charged on land, when barred, 14. 
Secured by express trust, when barred, 5. 

LEGAL ESTATE 

Vested in infant mortgagee, vesting order as to, 109. 

LESSOR'S TITLE : 

Trustees, how far entitled to dispense with, on making advance on 
leasehold security, 38, 43. 

LIABILITY : 

Breach of trust, effect of bankruptcy on trustee's, for, 6. 
Improper investment, trustee's, for loss by, 38 et seq., 44 et seq. 
Shares in companies, . how new trustee appointed by Court protected 
from, in respect of, 99. 

LIFE ASSURANCE COMPANY: 

Payment into Court by, of moneys payable on life policy, 136. 

LIFE TENANT 

May exercise power of appointing new trustees notwithstanding alienation 
of his estate, 52. 

LIMITATION, STATUTES OF: 

Courts of Equity, application by, of, by analogy, 15. 

Express trusts, whether applicable to, 5. 

Implied trusts, whether applicable to, 6. 

Land, action to recover, 14. 

Legacy charged on land, 5, 14. 

Married woman, when Statutes run against, 13. 

Negligence, apply to, 9. 

Persons under disability within meaning of, 16. 

Rent, action to recover, 14. 

Right of trustees to plead, against their cestui qv£ trusty 3 et seq., 147. 
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LIMITED OWNEB 

Of renewable leaseholds, consent of, to renewal, how far necessary, 
76, 78. 

LOAN: 

Proportion of amoant of, to value of mortgaged property, 38 et seq. 

LOANS FUND: 

Investment of, by local authority, what securities authorised for, 17, 31. 

LOCAL AUTHORITY: 

Investment by, of loans fund, what securities authorised for, 17, 31. 

„ of sinking fund, what securities authorised for, 17, 31. 
„ not to invest in securities issued or created by itself, 

17, 31. 
„ Trust Investment Act, 1889, what parts unrepealed, 
17, 31. 
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LOCAL LOANS ACT, 1875: 

Nominal Debentures or nominal Debenture Stock under, when an autho- 
rised trust investment, 29, 34. 
Trustee not to hold certificate to bearer under, 37. 

LONDON COUNTY COUNCIL: 

Stock of, authorised as a trust investment, 22, ^8. 

LONG TERMS OF YEARS: 

Conversion of, into freehold under Conveyancing Acts by trustee 

mortgagee, 36. 
Express power of investing on real securities enlarged to include, 

33 to 35. 
Real security, when, within meaning of, 26, 33 to 35. 
Statutory power of investing on real securities, whether extends to, 

34, 35. 

LORD OF MANOR : 

Protection of rights of, on appointment of new trustee of copyholds, 
58, 59. 

LORD ST. LEONARD'S ACT : 
Section 11, 24. 

LOTS : 

Trustee should consult competent auctioneer as to selling in, 65. 

LUNACY 

Of trustee, 51, 94, 100. 

Rules, 1892, 94, 102. 

Vesting orders. Sections of, Act of 1890 relating to, 100 to 102. 
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LUNATIC 

Mortgagee, yesting order, 100. 

Trastee, appointment of new trustee in place of, 51, 94, 100. 

„ „ how application for, by the Court, should be 

made, 94. 
„ vesting order as to trust property vested in, 100 et seq. 

MANAGEMENT : 

Allowance to trustee for, of trust property, where permitted, 96. 

MANOR 

Copyhold of, vesting, 59. 

Included in expression " land " in Trustee Act, 1893, 108. 

Lord of, rights of, protected by Trustee Act, 1893, 58, 59. 

MARGINAL NOTES OF ACT OF PARLIAMENT : 

How far, can be used in interpreting an Act, 34. 
Practice as to insei*tion of, on Rolls of Parliament, 34. 

MARKETABLE TITLE : 

Forty years now instead of sixty, 43. 

Leaseholds, to, 42, 43. 

When trustee may accept less than a, 38, 42 to 44. 

MARRIED WOMAN : 

Bare trustee can convey as a feme sole, 70. 

Bare trustee, being a trustee for sale is a, where the sale is made under 
the order of the Court, 70. 

Duty of trustee to protect a, under restraint, against herself when she 
suggests a breach of trust, 148. 

Restraint on anticipation, a, instigating a breach of trust liable to 
indemnify trustee out of her share of the trust estate notwith- 
standing, 141, 148. 

Restraint on anticipation, power of Court to bind interest of, notwith- 
standing, under Conveyancing Act, 1881, 148. 

Statute of Limitations, as affecting, 11, 13. 

Trustee, a, can be, 51. 

„ must acknowledge deed dealing with real estate, 70. 
„ vesting order, where, refuses to convey, 108. 

MARRIED WOMEN'S PROPERTY ACT, 1882, 

Confined to beneficial interests of married women, 51. 

MEMORIAL 

Under Registration Acts on vesting of trust property, 60. 

MERCANTILE AGENT : 

Right of trustee to employ, 87. 
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MEECA2JTILE AMENDMENT ACT, 1866 : 
Effect of Sectiou 14, 11. 

METROPOLITAN BOAED OF WORKS : 

Stock created by, anthorised as a trust investment, 22, 28, 29. 

MINERALS : 

Sale of, separately from land by trastee, 64, 139. 

„ power of Court to sanction, by mortgagee, 139, 140, 167. 

„ „ » by trastee, 139. 

„ power may be negatived by instrument creating the trust, 140. 



sanction of Court to, how obtained, 140, 200, 201. 



MISREPRESENTATION : 

How far, prevents Statute of Limitations from running, 12. ' 

MONEY : 

Payment into Court of, in hands of trustee, 130. 

MONTH : 

Meaning of, 49. 

MORTGAGE : 

Charge under Improvement of Land Act, 1864, express power of 

investing on real securities enlarged to include, 33. 
Charge under statutory power to invest in real securities, whether 

extends to, 34, 35. 
Containing a trust for sale, 15. 

Duty of trustees when investing on, 26, 27, 38 to 41. 
Estate vests in trustee's personal representatives, 48. 
Excessive advance on, security to be deemed an investment for the sum 

only which ought to have been advanced, 44. 
Excessive advance on, liability of trustee for, 44, 46. 

„ „ practice of Courts of Equity where Act does not 

apply, 45. 
How far an authorised security for trust moneys, 21, 26, 27, 29, 33 

to 35. 
Improper investment on, by trustees, liability, 38 to 45. 
Leaseholds, trustees advancing on a, of, may dispense with investigation 

of lessor's title, 38, 43. 
Long terms of years, express power to invest on mortgage of real estate 

extended to, 33 to 36. 
„ „ statutory power of investing on mortgage, whether 

extends to, 34, 36. 
Meaning of expression in Trustee Act, 1893, 157. 

„ „ in Conveyancing Act, 1881, 157. 

Power to raise money by, implies authority to give power of sale, 63. 
„ express, to invest on, extends to charges under Improvement 
of Land Act, 1864, 33. 
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MoBTGAOB — continued. 

Power, express, extended to long terms of years, 33 to 36. 
yy statutory, whether, extends to charges under Improvement of 
Land Act, 1864, or to long terms, 34, 35. 
Proportion of advance to value of property on advance by trustee, 

38 to 42. 
Proportion of advance, old rule as to, 40. 

Benewal of lease, power of trustee to raise money for, by, 76, 78. 
Trustee, advance by, on, rules governing, 38 to 42. 
„ investing on, to employ valuer, 38. 

„ „ valuer how and by whom to be instructed, 38 to 41. 

„ liability of, in respect of deficiency in value of mortgaged 
property, 38 to 42, 44. 
Vesting declaration does not extend to, 58. 

MOBTGAGE DEBENTURE ACT, 1865: 

Mortgage debentures issued under, when an authorised investment for 
trust moneys, 34, 36, 37. 

MOBTGAGEE : 

Concurrence of, in sale, 64. 

Illegitimate, dying intestate, 112. 

Infant, Court may make an order vesting or releasing rights of, 109. 

In possession, Section 29 of Trustee Act, 1893, does not apply to, 112. 

Long terms of years, conversion of, into freeholds under Conveyancing 

Acts by, 36. 
Meaning of expression, in Trustee Apt, 1893, 111, 157. 
„ „ in Conveyancing Act, 1881, 157. 

Minerals apart from surface. Court can empower, to sell, 64. 
Payment of moneys into Court by, 132. 
Power of sale of, under Conveyancing Act, 1881, 140. 
Solicitor of, receiving purchase money on sale by, 12. 
Solicitor being a, when may charge profit costs against mortgagor, 90. 
Trustee, rules governing advance by, 38 to 42. 
to employ valuer, 38 to 41. 

„ how and by whom valuer to be instructed, 
38 to 41. 






MORTGAGEES' LEGAL COSTS ACT, 1895, 

Does not extend to Scotland, 91. 

Does not affect judgments which were right when given, 91. 
Meaning of "mortgage" in, 91. ■• 

Only relates to work done by solicitor mortgagee, 91. 
Professional man other than solicitor cannot charge for personal 
services against his mortgagor, 90, 91. 
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MORTGAGOR : 

Payment by, of interest to life tenant not an admission or acknow- 
ledgment as against the trustees, 10. 

NATIONAL DEBT ACT, 1870: 

Certificates to bearer under, not to be held by trustees, 37. 

NEGLECT 

To convey, power of Court to vest land, 108. 

NEGLIGENCE : 

Trustee, how far protected by Statute of Limitations from liability for, 9. 

NEW TRUSTEES (see Trustees, New). 

NOTICE 

Of assignment of chose in action necessary to complete the assignment, 131. 

NUMBER OF TRUSTEES 

Court can increase, at any time, 65. 

May be increased by appointment of new trustees, 54, 55. 

Reduction of, 95. 

Where only one trustee originally not obligatory to appoint more than 

one new trustee, 55. 
Where originally two or more trustees, outgoing trustee not discharged 

unless two new trustees appointed, 55. 

OBJECTION 

To title on ground of depreciatory conditions, 66, 68. 

OFFICIAL TRUSTEE 

Of charitable funds not within Trustee Act, 1888, 1. 

„ „ apparently within Trustee Act, 1893, 48. 

OPTION OF PURCHASE 

Cannot be given by a trustee for sale, 63. 

ORIGINATING SUMMONS: 

Application for appointment of new trustee, the usual mode of, 

is by, 98. • 

Persons interested in a fund, proper mode of ascertaining, is by, 134. 
Proceedings by, an action, 139. 

PALATINE COURTS: 

Jurisdiction of, under Trustee Act, 1893, 149, 150. 

PARLIAMENTARY STOCKS: 
Meaning of, 26. 
Trustees authorised to invest in, 21, 29. 

PARTIES 

To application for appointment of new trustees, 99. 
„ appointment of new trustees, 46, 57, 58. 
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PARTITION : 

Power of Court to make TeBting order in pursuance of judgment for, 114. 

PARTNER : 

Innocent, when deprived of protection of Statute of Limitations, 12. 
Payment of interest on loan to firm, effect of, as an admission or 
acknowledgment, 10. 

PAY: 

Meaning of expression in Trustee Act, 1893, 157. 

„ in connection with the expression " into Court " extends to 

deposit or transfer of stocks or securities, 167. 

PA YMASTER-GENERAL : 

Fund paid into Court goes into name of, 133. 

PAYMENT : 

Meaning of expression, in Trustee Act, 1893, 157. 

Purchase money, of, to trustees directly, what purchaser may require 
on, 79. 

PAYMENT INTO COURT: 

Court has inherent jurisdiction to order, if trust moneys admitted to be 

in hands of a party to proceedings, 135. 
County Courts Act, 1888, under, 135. 
Trustee Act, 1893, under — 

By whom may be made, 133. 

By assurance company, 132, 136. 

By trustees, 130 et seq. 

How made, 133. 

Affidavit to be filed, 133. 

What affidavit should contain, 133. 

Names of persons interested in the fund must be given, 133. 

Notice of payment in must be given to persons interested in the 
fund, 133. 

Not to be resorted to merely to ascertain persons entitled to a 
fund, 133. 

Rules of Court as to, 133. 

Forms, 290 to 294. 

PAYMENT OUT OF COURT: 
Application for, 134. 

where the fund in Court does not exceed £1000, 134. 

where there has been a judgment or order declaring the 

rights of any person, 134. 
where the title depends only on proof of the identity or birth, 

marriage, or death of any person, 134. 
title of, 134. 
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PERSONAL ESTATE: 

Vesting orders as to, in Ireland, Scotland, or the Colonies, 130. 

PEESONAL EEPRESENTATIVE : 

Deyolation of trust and mortgage estates on, 111. 

Meaning of, of last snrviying or continuing trustee, 54. 

Real estate vests in, as real representative, 306, 309. 

Term *' trustee " in Trustee Act, 1893, how far comprises, 159, 160. 

Vendor's, empowered to convey, 162. 

PETITION : 

When to be resorted to for appointment of new trustee, 98. 

PLEADING : 

Statute of Limitations, mode of pleading, 13. 

„ „ not necessary to plead particular Section, 13. 

POSSESSED : 

Meaning of, in Trustee Act, 1893, 157. 

POSSESSION : 

Vesting order, mortgagee not in, 110. 

When time of estate falling into, is period from which Statute of 
Limitations begins to run, 16. 

POST OFFICE SAVINGS BANK: 

Payment of trust moneys into, under order of County Court, 151, 152. 

POWERS : 

Absence of truBtee, power of Court to give judgment in, 139. 
Appointment of new trustees, 46 et seq. 

„ how affected by administration action, 52. 

„ by the Court, 92. 

„ „ „ where there is a valid, existing, Court will 

not usually appoint, 94. 
„ „ „ where power doubtful Court will appoint, 94. 

Arbitration, of executors, administrators, and trustees to submit claims 

to, 80. 
Authorities and discretions, vesting of, in new trustees, 56. 
Bare, whether pass by survivorship, 83. 

„ given to executors over testator's real estate, whether survive, 
83, 84. 
Compounding and compromising, of, conferred by Trustee Act, 1893, 80, 82. 
Disclaimer of, 57. 

Enfranchisement, of, by trustees, 81. 
Executors, of, to compound, 80. 
„ „ to compromise, 80. 

„ „ to pay debts on any evidence they think sufficient, 80, 81. 
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Powers — continued. 

Given to ezecators, of nomination, 84. 

„ ,, in their official capacity, 84. 

„ trustees in that character, 83. 
„ two or more trustees survive, 82. 
Investment of, 21 et seq. 
Joint trustees, of, 82. 
Minerals separately from land, power of Court to sanction sale of, 

64, 139. 
Payment of debts by executors, administrators, and trustees on any 

evidence, 80, 81. 
Release of, 67. 

Renunciation by executor, effect of, on, annexed to the office, 84. 
Sale, of, difference between, and trust for sale, 62. 
„ strictly construed, 62. 

„ will not survive without express words, 62. 
„ effect of suit to administer trusts on, 63. 
„ exerciseable though period fixed for sale is past, 63. 
„ duties of trustees exercising, 63, 65. 
„ trustee cannot delegate, 65. 
., implied, 62. 

„ given to executors over testator's real estate, 83. 
Sole trustee, of, 81. 
Survivorship of, 62, 82 to 84. 

„ „ not affected by trust instrument containing power to 

appoint new trustees, 83. 
Trustees, of, 70. 
Varying investments, given by Trustee Act, 1893, 23, 30, 31. 

„ „ does not extend to stocks, funds, or securities other 

than those authorised by Trustee Act, 1893, 30, 31. 
Varying, discretion of trustee in exercising, when will be interfered with 

by Court, 32. 
Varying, exercise of, without reasonable ^cause, when a breach of trust, 

31, 32. 
Varying express, when should be inserted in trust instrument, 30. 
Vendors' personal representatives to convey, of, 162. 

POWERS OF ATTORNEY: 

Bankruptcy, effect of, on, 85. 

Exoneration of trustees for acts done under, 84 to 86. 

How revoked, 85. 

Irrevocable, when, 85, 86. 

„ may be made, 86. 

Liability of executors, administrators, and trustees acting under, 

84 to 86. 
Revocation of, general protection against, given by Conveyancing Act, 
1881, 86. 
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PRACTICE : 

Action against trnstee who cannot be fonnd, 139. 
Judicial Trustees Act, 1896, nnder, Bales as to, 200. 
Payment into Court under Trustee Act, 1893, 201, 223, 224. 

„ Life Assurance (Payment into Court) Act, 1896, 132, 136, 224. 

„ Copyhold Acts, under, 223. 

„ out of Court, 204, 225. 

Third party procedure, whether applies to cases of indemnity by 

beneficiary, 148, 149 (see also Addenda et Cobsioenda, p. zxx). 
Where security is deficient in value, 44, 45. 

PREMIUM 

On fire insurance effected by trustee, payable out of income, 74. 
Redeemable securities, when may be purchased at a, 31. 

PRESUMPTION 

Of death where person has not been heard of for seven years, 107. 

„ there is no, as to particular time when such person died, 107. 

PRIOR CHARGES: 

Power of trustee to sell subject to, 61, 64. 

PRIVATE CONTRACT: 

Power of trustee for sale to sell by, 61, 62. 

PROBATE : 

Land Transfer Act, 1897, under, 308. 

May be granted in respect of real estate only where there is no 
personal estate, 309, 310. 

PROBATE ACTS: 

1857, Section 79, 84. 

1858, Section 16, 84. 

PRODUCTION 

Of purchase deed by solicitor authorised to receive purchase money, 72. 
Vendor and Purchaser Act, 1874, under, 69. 

PROPERTY : 

Expression in Trustee Act, 1893, what it includes, 44, 157, 158. 
Transferable only in books of a company cannot be vested by 
declaration, 58. 

PUBLIC FUNDS: 

Meaning of, 26. 

Trustees may invest in, 21, 29. 

PUBLIC MONEY DRAINAGE ACTS: 

Power of trustees to invest in purchase or on mortgage of, notwith- 
standing existence of charges under, 37. 

PURCHASE AND SALE : 

Powers of trustees as to, 61. 



352 INDEX. 



PURCHASE MONEY: 

Payment of, by trustee to broker to buy securities, 65. 
„ to agent of trustee for sale, 80. 

„ to solicitor of trustees, 70. 

,, to trustee direct, what purchaser may require on, 79. 

PURCHASER 

Cannot enforce a contract which is a breach of trust, 63. 

For value without notice, 14, 16. 

Paying purchase money to agent of trustee when protected, 72, 80. 

RAILWAY COMPANY: 

What stock of, authorised as a trust investment, 22, 28, 29, 31. 

RAILWAY LEASED: 

Stock of, when an authorised trust investment, 22y 28. 
„ caution to be observed by trustees investing, 28. 

REAL REPRESENTATIVE (see Land Transfer Act, 1897).* 

REAL SECURITY: 

Charges under Improvement of Land Act, 1864, when, authorised 

investment for trustees, 33, 34. 
Duty of trustee when investing on, 27. 
Extent of statutory power to invest on, 26, 27, 33 to 35. 
Extent of a power to invest on, independently of statute, 26, 27. 
Ireland, real estate in, statutory power extends to, 21, 27. 

„ leaseholds (perpetually renewable) in, statutory power extends 

to, 27. 
„ lands held upon fee farm grants in, power extends to, 27. 
Long terms, when a, 33 to 36. 

„ when power to invest on, justifies investment on security 

of, 26, 33 to 35. 
Power of trustees to invest on, 21, 26, 27, 29, 33 to 35. 

„ to invest on, does not enable trustees to purchase real estate, 26. 

RECEIPTS : 

Policy moneys, trustee may authorise solicitor or banker as his agent 

to receive, 71. 
Power of trustee to give, 79, 80. 

„ statutory power sufficient to supply place of express power, 79. 

„ extends to money, securities, or other personal property or 

effects, 79. 
Purchase money, of, by solicitor on behalf of trustee, 70 et 6eq. 

„ „ the receipt in the body of the deed is a sufficient 

authority to the solicitor, 72, 73. 
Trustees*, should be signed by all, 79. 
Trustees joining in, how far liable, 86, 87. 
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RECEIVER FOR THE METROPOLITAN POLICE DISTRICT : 
Stock created by, anthorised as a trast inyestment, 22, 23. 

RECITAL : 

Condition as to, bein$|^ evidence, 67. 

Twenty years old, evidence under Vendor and Purchaser Act, 1874, 69. 

RECONVEYANCE : 

Vesting order, where mortgagee has died without taking possession, 110. 

where made upon mistaken allegation, 129. 
lands out of England, 129. 
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REGISTRATION ACTS: 

Vesting declaration on appointment of new trustee, 59, 60. 

„ person making declaration to be considered con- 

veying party, 59, 60. 

REIMBURSEMENT : 

Right of trustee to, 86, 88 to 90. 

„ entitled notwithstanding that annuity is g^ven to him 

for his trouble, 89. 

REINVESTMENT 

Of funds paid into Court, 132. 

RELEASE : 

Power of Court to, rights and interests of infant trustee, 109. 

REMAINDERMAN : 

How affected by Statute of Limitations, 9. 

REMUNERATION : 

Under what circumstances, allowed to trustee, 96. 

RENEWABLE LEASEHOLDS: 

Power of trustees to renew, 76 to 78. 

to raise money for purpose of renewal, 76, 78, 79. 
to surrender for renewal, 76. 






RENT CHARGE 

Secured by express trust, 14. 

REPEALS 

By Trustee Act, 1893, 162, 164. 

Effect of Interpretation Act, 1889, on references to Acts repealed and 
re-enacted, 31, 163. 

REQUEST : 

Breach of trust, to commit, 141, 145 to 147. 

„ ' need not be in writing, 146, 146. 

•' Consent " distinguished from, 145, 146. 

A A 
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RESALE : 

Power of tnutee for sale, as to, 61. 

RESCISSION 

Of contract by trnstee for sale, 61, 66. 

„ condition as to proper, on sale by trostee, 66. 

RESTRAINT ON ANTICIPATION : 

Interest of married woman instigating breach of trust may be impoonded 

to indemnify trnstee notwithstanding, 141, 148. 
Power of Court to remove, under Conveyancing Act, 1881, 148. 
„ mode in which Court will exercise, 148. 

RETAINED : 

Meaning of, in Section 8 of Trustee Act, 1888, 8. 

RETENTION 

Of valuable consideration by agent of trustee, 74. 

RETIREMENT 

Of trustee under statutory power, 57. 
„ „ „ „ „ conditions necessary to, 57. 

RETIRING TRUSTEE : 

How far, can act in appointment of new trustee, 40, 53. 
Whether included in the term " continuing " trustee, 53. 



REVERSION : 

Trustees, how far justified in making advances on security of, 26. 

RIGHTS : 

Expression in Trustee Act, 1893, what it includes, 158. 

RULES 

As to payment into Court under Life Assurance Companies (Payment 

into Court) Act, 1896, 136. 
In Lunacy, 1892, 102. 
Judicial Trustees Act, 1896, under, 260. 
Of Supreme Court (Trustee Act), 1895, 98. 
Supreme Court Funds, as to, 205. 

SALE: 

Bond fide purchaser for value, to, protected, 65. 

Land and minerals separately, 139. 

Lord Cranworth's Act, power of, under, 67. 

Power of, and trust for, difference between, 62. 

Public auction or private contract, 61 et seq. 

Trustee for, depreciatory conditions, by, subject to, 66 et seq. 

„ cannot delegate trust or power, 65. 

„ cannot sell after institution of suit to administer trust, 

without consent of Court 63. 
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Sale — continued. 

Tmstee for, mode of, how to be determined, 65. 
„ principles gliding, in making, 63, 65. 

„ selling land separately from timber, 63. 

„ where beneficiary of age, onght not to sell, 63. 

„ „ „ unless several beneficiaries, and any of 

them reqnire a, 63. 

SCOTLAND : 

Heritable property in, meaning of, 27. 

Beal estate in, statutory power of investment extends to, 21, 27. 

Bepeal of Acts in Schedule to Trustee Act, 1893, not to extend to, 162. 

Trustee Act, 1888, does not extend to, 1. 

Trustee Act, 1893, does not extend to, 27, 163. 

Vesting order cannot be made of land or personal estate in, 129. 

SECOND MORTGAGE: 

Trustees not authorised in advancing trust moneys on, 27. 

SECUEITIES 

Authorised for trustees (see Investment). 
Defined for purpose of transfer or payment into Court, 132. 
Expression, meaning of, in Trustee Act, 1893, 132, 158. 
Interest of, guaranteed by Parliament authorised as a trust invest- 
ment, 22, 27, 28. 
Trust, transfer into Court of, 130. 

SEPARATE TRUSTEES 

May be appointed of separate parts of trust property held on distinct 

trusts, 55. 
May be appointed whether new trustees are appointed or not, 55. 
Have been appointed by Court under Trustee Acts, 55. 
Will be appointed by Court under Trustee Act, 1893, 97. 

SERVICE 

Of application for appointment of new trustee, 99. 

SETTLED LAND ACTS : 

Sale of land separately from timber under, 63. 

Trustees, new, provisions of Trustee Act, 1893, as to appointment of, 

apply to trustees under the, 153. 
Trustees under, who are proper persons to be appointed, 153. 
„ „ colonial, when Court will appoint, 154. 

SHARE 

In company cannot be ransferred by vesting declaration, 58. 

„ mode of transfer on appointment of new trustees, 60. 

SINGULAR : 

When, includes plural in Acts of Parliament, 61. 
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SINKING FUND : 

Investment of, by local authority, what securities authorised for, 17, 31. 

SOLICITOR 

May be apppointed by trustee as agent 'to. receive consideration money, 

70 to 73, 80. 
So appointed must produce purchase deed to show his authority, 71, 72. 
Liability of, for improper investment, how far a^ectod by Trustee Act, 

1888, 12. 
Misappropriation by, of trust fund, how far trustee liable for, 73. 
Of beneficiary, when may be appointed trustee, 97. 
Of tenant for life not a proper person to be appointed trustee, 54. 
Profit costs, solicitor trustee not entitled to, 89. 
Trustee may employ, 88. 

SPECIAL CONDITIONS OF SALE: 

Trustee for sale not justified in using, unless an actual necessity, 67. 

SPECIALTY DEBT : 

Breach of trust, 11. 

SPECIFIC PERFORMANCE: 

Action for, power of Court to discharge rights of unborn persons in the 

land, 109. 
Not decreed, where contract required consent not obtained, 64. 

STAMP 

On deed appointing new trustee, what, required, 59. 

STATUTES (see Table of Statutes, pp. xxvi and xxvii). 

STATUTES OF LIMITATION 

Applicable to trusts, 3 to 16. 

„ constructive trusts, 2. 

Do not apply where there is fraud, 3, 8. 

„ where trust property is still retained by trustee, 3, 4. 

„ where trustee has received trust property and converted 

it to his own use, 4. 
When, begin to run, 2, 4, 6 to 8. 

„ „ in favour of directors as constructive trustees, 2. 

„ „ against married woman restrained from anticipa- 

tion, 4. 
„ „ not against beneficiary until his interest is in 

possession, 4, 11. 
in case of improper investment, 7. 
in case of negligence, 7. 
in case of surety suing co-surety, 13. 
How to be pleaded, 3. 
Who arc express trustees within Section 8 of Trustee Act, 1888, 15. 
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STOCK 

Converted under National Debt (Conversion) Act, 1888, power of trustee 
to sell and invest proceeds notwithstanding prohibition in trust 
instrument, 25. 
Expression in Trustee Act, 1893, what it includes, 79, 158, 159. 
Vesting declaration not applicable to, 58. 
Vesting order, as to, 99, 100, 118 to 122. 

SUB-MORTGAGE : 

How far trustee justified in making advance on, 27. 

SUBSTITUTED TRUSTEE : 
Meaning of, 48, 92, 95. 

SUMMONS (see Originating Summons and List of Forms, p. x). 

SUPREME COURT FUNDS RULES: 

Additional Rule as to payment into Court under Life Assurance 

Companies (Payment in Court) Act, 1896, 138. 
See alFO Appendix IV., Part B (pp. 205 to 259). 

SURETY 

Suing co-surety for contribution, when Statute of Limitations begins to 
run, 13, 

SURRENDER 

Of renewable leaseholds, power of trustees to make, for purpose of 

renewal, 76. 
Of copyholds still necessary where lord does not consent to vesting 

order, 117. 
„ covenant for, by vendor makes him a trustee, 93, 162. 

SURVEYOR : 

Valuation by, on advance by trustees, 38, 39. 

Local knowledge not required, 38, 39. 

By whom to be employed and instructed, 40. 

SURVIVING TRUSTEE: 
Meaning of, 53. 
Sole, cannot appoint new trustees by Will, 53. 

SURVIVORSHIP 

Of powers to trustees, executors, or administrators, 82 to 84. 

Of trust or power not defeated because trust instrument contains power 

of appointing new trustees, 83. 
Where trust estate passes by, to surviving trustees powers incidental 

to the trust pass with it, 83. 
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TENANT FOR LIFE: 

Appointment of new trustees by, after alienation of his estate, 52. 
Consent of, necessary to sale by trustees, when such consent must be 

obtained, 64. 
Leaseholds of, renewing lease, is trustee for remaindermen, 2. 
Receiving proceeds of sale by mistake, 64. 
Solicitor of, not a proper person to be appointed trustee of trust 

estate, 54. 

TERM OF YEARS: 

Title to freehold cannot be called for under a contract to grant or 

assign a^ 42. 
Title to leasehold reversion cannot be called for under a contract to 

grant or assign a, derived out of a leasehold interest, 42. 
See also Long Terms of Years. 

TIMBER 

Cannot be sold separately from Estate except under 22 & 23 Vict. c. 35, 
Section 13, 63. 

TIME: 

When, begins to run in case of claims for contribution between 

co-sureties, 149. 
Within which trustees for sale should sell, 63. 
See also Limitation, Statutes of, and Statutes of Limitation. 

TITLE : 

Marketable, forty now instead of sixty years a, 43. 

„ trustee purchasing or advancing money on real estate, 

T^hen, may accept less than a, 38, 43, 44. 
„ to leaseholds, what a, 43. 

Objection to, purchaser cannot make, on ground of depreciatory conditions 
of sale, 66. 



TRANSFER 

Expression in Trustee Act, 1893, in relation to stock, what it includes, 159. 
Shares to new trustees, 99. 

TRUSTEES : 

Absconding, 95. 

Absent, power of Court to give judgment, where, 139. 

Acting, meaning of, 81. 

Agent, power of, to employ, 65, 72, 80, 87, 88. 

„ duty of, in employing, 87, 88. 
Allowance for care and trouble, not entitled to, 89. 
Allowing co-trustee to retain trust moneys, liability, 87. 
Banker, may appoint, as agent to receive policy moneys, 71. 

„ may deposit trust moneys in hands of, for temporary purposes, 87. 

„ not to allow moneys to lie unnecessarily in hands of, 87. 
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Trustees — continited. 

Bankers, not to lend money to, on personal secnritj, 87. 

„ not to keep larger balance with, than necessary, 87, ^8. 

„ not to mix trust moneys with moneys of their own in hands of, 

87, 88. 

„ not answerable for acts of, with whom moneys properly deposited, 

86, 88. 

Bankrupt, can be removed, 50. 

Bare, 70. 

Broker, may employ, in regular course of business, 86 to 88. 

„ not liable for acts of, properly employed, 86, 88. 

Buying trust property, 69. 

Buying real estate need not exclude provisions of Vendor and Purchaser 

Act, 1874, 42. 

By operation of law, I, 2. 

„ within Trustee Act, 1888, 1, 2. 

Change in character of investment, liability of trustee holding, 167, 168. 

Committing honest breach of trust, power of Court to relieve, from 

liability, 42, 172 to 174. 

Convict, becoming, trust estate not affected by, 154. 

Constructive, within Trustee Act, 1888, 1, 2. 

„ within Trustee Act, 1893, 159, 160. 

Corporation cannot be appointed as, 97. 

De son tortj within Section 8 of Trustee Act, 1888, 15. 

Desirous of retiring, where more than two trustees, 67. 

Diligence required of, investing on mortgage security, 27. 

Disappearing, 95, 107. 

Discharge of, on appointment of new, 47. 

Disclaimer by, 50, 57. 

Duty of retiring, to see that new, is a fit person, 54. 

Duty of, when exercising power of investment given by Trustee Act, 

1893, 32. 
Duty of, when retaining redeemable securities, 32. 

Enfranchisement by, 81. 

Express, 15, 160. 

Expression, meaning of, in Trustee Act, 1888, 1, 2. 

„ „ in Trustee Act, 1893, 24, 159 to 162. 

Exercise of powers of Court, who are, for the purpose of, 93. 
Implied, meaning of, in Trustee Act, 1888, 1, 2. 

„ „ in Trustee Act, 1893, 159, 160. 
Inadequacy of price, liability of, for sale, in certain cases for, 68. 
Increasing number of, 46, 54, 95. 
Indemnity, right of, to, 86 to 90. 

„ by impounding interest of beneficiary, 141 to 149. 

Infancy of, how far, is incapacity, 51. 
Infant, position of, 51, 94, 106. 
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Trustees — continued. 

Infant, Conrt will appoint new, in place of, 51, 94. 

„ right of, to be restored to trusteeship on coining of age, 51, 94. 
Judicial {see Judicial Trustee). 
Leaseholds, renewable, powers of, to renew, 76, 78. 
Liability of, for excessive advance on mortgage security, 38 to 42, 44. 
for inadequacy of price on sale, 68. 
for trust property retained, 8. 
Limitation, Statutes of, how far protection to trustees, 1 to 16. 

„ „ who are trustees within, 15. 

Lunatic, 51, 94, 100. 
Majority of, cannot bind the rest, 81. 
Married woman, 51, 70. 

„ bare trustee, 70. 

Mortgage, advances by, on, rules governing, 38 to 42. 
Office of, is a joint one, 83. 
Payment into Court by, 130 et seq. 

Paying trust fund into Court can no longer exercise functions of, 134. 
Persons not eligible as, 54, 96. 
Power of, to compound, 80. 
to compromise, 80. 
to employ solicitor, 88, 90. 
to give receipts, given by Trustee Act, 1893, 79. 

extends to money, securities, or other personal 
estate or effects, 79. 
„ „ is sufficient to supply place of express power, 

79. 
to renew leaseholds, 76, 78. 
to submit to arbitration, 80. 
Powers given to two or more jointly, 82 to 84. 
Receipt of, should be under the hands of all, 79. 

„ trustees joining in, how far liable, 86, 87. 

Redeemable securities, when, may retain, without liability, 31, 32. 
Reduction of number of, 47, 95. 
Reimbursement, right of, to, 86, 88 to 90. 
Removal of, by the Court, 51. 
Renewal of renewable leaseholds by, 76 to 78. 

Retirement and discharge of, where more than two, without appoint- 
ment of new trustee, 57. 
„ vesting trust property in continuing, on, 58. 

Retiring and appointing new trustees, 46, 49. 

Sale, for, selling may concur with owners of other parts of trust 

property, 61. 
may sell part of trust property, 61. 

need not exclude provisions of Vendor and Purchaser Act, 1874, 
42. 
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Trustees — continued. 

Sale, for, cannot delegate tmst, 65. 

Separate, for distinct parts of the trust property, 46, 97. 
Settled Land Acts, for purposes of, who are fit persons, 153. 
Several, all must act together, 81. 
certain exceptions, 81. 
Sole acting," meaning of, 80. 
Sole, implied authority for, to act, 81. 
Solicitor, handing trust moneys to, for investment, 88. 

„ being a, can only charge costs out of pocket against trust 

estate, 89. 
„ being a, carrying on business in partnership, when may employ 

partner and pay him ordinary remuneration, 89, 90. 
„ may employ another solicitor to act in the business of the 
trust, 90. 
"Two or more acting together," meaning of, 80. 
Various powers and duties of, 46. 
Wilful default of, 86, 87. 
See also Breach of Trust, Indemnity, and Trustees, New. 

TRUSTEES, NEW : 

Appointment of. Power of, given by Trustee Act, 1893 — 

Only applies so far as contrary intention not expressed by the trust 

instrument, 47, 56. 
Where trustee is dead, 46 to 48. 

„ „ is appointed by Will but dies before testator, 47, 66. 

„ remains out of United Kingdom for more than 

twelve months, 46, 49. 
„ desires to be discharged, 46, 49. 
., refuses to act, 46, 50. 
„ is unfit to act, 46, 50. 

is incapable of acting, 46, 51. 
Persons who can appoint, 46, 52 et seq. 

Person or persons nominated by the trust instrument, 46, 52. 
Where such persons can only appoint in certain events 
specified in the trust instrument, in other event 
happening continuing trustees &c. may appoint, 52. 
Continuing trustees, 46, 52. 

meaning of, 47, 53. 

„ includes refusing or retiring 

trustee if willing to act for 

purpose of appointing, 47, 

53, 56. 

Personal representatives of last survivinpj or continuing 

trustee, 46, o2, 54. 
Surviving trustee, 46, 52. 
Persons eligible for appointment, 54, 97. 
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Trustees, New — continued. 

Appointment should be in writing, 46, 54. 

But sole surviving trustee cannot appoint, by his Will, 54. 
Appointment when complete, 56. 
Intermediate period between appointment of new trustee and 

vesting of trust property, 56. 
Increase of number on appointment of, 46, 54. 
Decrease of number on appointment of, 47, 55. 
Appointment of separate sets of trustees, 46, 55. 
Act imposes no obligation on sole continuing trustee to 
appoint, 54. 
So with regard to personal representatives of last surviving 
trustee, but they must not act vexatiously, 54. 
Effect of pending administration, action on, 52. 
Powers of, when appointed, 47, 56. 

Vesting trust property in new trustees by vesting declaration, 58. 
To what property such declaration applicable, 58 to 60. 
Appointment of, by the Couet — 

Power of Court, when exerciseable, 92. 

Where there is a valid existing power of appointing and a person 

willing to appoint, Court will not appoint, 92. 
Where there are validly appointed trustees Court will not re-appoint 

them, 93. 
Where there is a reasonable question whether trustees appointed 
under a power were validly appointed. Court will re-appoint 
them, 93. 
Where there is an existing power, but diflBculty as to its exercise. 

Court will appoint, 92. 
Other cases where the Court considers it expedient to appoint, 94, 95. 
What persons are trustees in whose places new trustees will be 

appointed, 93. 
As to the persons eligible to be appointed as trustees by the 

Court, 96, 97. 
As to the number of trustees, where the Court appoints, 95. 
Consent of person appointed, how to be evidenced, 97. 
Separate sets of, when will be appointed by the Court, 97. 
Application to the Court to be by summons, 98, 99. 

„ „ „ „ service of summons, 99. 

Validity of trust instrument will not be considered on application to 
appoint, 93. 
Settled Land Acts, powers of appointing given by Trustee Act, 1893, 

apply to appointments of, under the, 153. 
Vesting orders on appointment of, by the Court, 103 et seq. 
See also Judicial Trustee, Vesting Declaration, and Vesting Order. 

TRUSTEE IN BANKRCTPTCY 

Not within Trustee Act, 1888, 3. 
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TRUSTEE ACT, 1888: 

Sections of, still anrepealed, 1. 

TRUSTEE ACT, 1893, AMENDMENT ACT, 1894, 

Amends Sections 30 and 44 of the principal Act, 167. 
Extends Section 41 of the principal Act to Ireland, 167. 

TRUST INVESTMENT ACT, 1889: 
Sections unrepealed, 1. 

TRUSTS : 

Various kinds of — 

Constructive, included in the expression " trust " in Trustee Act, 

1893, 159. 

included in Trustee Act, 1888, 1, 2. 

meaning of, 2, 161, 162. 

Express, 1, 5, 7, 14, 15, 16, 161. 

Implied, included in the expression " trust " in Trustee Act, 1893, 

159. 

within Trustee Act, 188H, 1, 2. 

„ meaning of, 161. 

Precatory, 2, 161. 

Resulting, 2, 161. 

All kinds of, are on same footing for purposes of the Statutes of 

Limitation, 2. 

Created before the passing of Trustee Act, 1893, where Act applies to, 

33, 47. 

Declaration of, how made, 52. 

Estate, vests in personal representative, 48. 

Expression, in Trustee Act, 1893, what it includes, 159 to 162. 

does not include the duties incident 

to an estate conveyed by way of 

mortgage, 159, 160. 

includes the duties incident to the 

oflfice of personal representative, 

159, 160. 

„ in Trustee Act, 1888, what it includes, 1, 2. 

Funds, what are within Trustee Act, 1893, 25. 

Notices of, on registers of companies, 60. 

„ on registers of Scotch companies, 60. 

Property in hands of a depositary can be ordered into Court, 130, 

Sale, trust for, may be constructive, 62. 

„ „ does not authorise a mortgage, 62. 

„ „ how differs from power of sale, 62. 

„ „ when trust fulfilled no sale should be made, 63. 

Vested in several trustees, survivor may perform, 82. 

Virtually at an end, appointment of new trustees, 55, 56. 

See also Breach of Tbust. 
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UNDIVIDED SHARES: 

Trastees, how far, justified in making advances on secaritj of, 26. 

UNFITNESS : 

Bankruptcy causing, for ofQce of trustee, 50. 

Nature of, to authorise exercise of power of appointment, 50. 

UNSOUND MIND : 

Infant trustee, powers of Court as to, 110. 
What is, 110. 

UNSOUNDNESS OF MIND : 

To what extent incapacity in a trustee, 51. 

VALIDITY 

Of instrument of trust not questioned by Court on appointment of 
a trustee, 98. - 

VALUE : 

Duty of trustee to inform himself as to, 63. 
Trustee must consider, at time of sale, 63. 

VALUER : 

Appointment of, must be made by trustees, and not by their 

solicitor, 40. 
Mortgage, trustees advancing trust moneys on, to employ a, 38. 
Local, need not be employed by trustees, 38. 
Must be instructed and employed independently of owner of the 

mortgaged property, 38, 41. 
Trustee should appoint, 65. 

VENDOR : 

Copyhold, on sale of, by, may be a trustee, 93. 

Dying after a contract, 105. 

Dying, not having received price, not a trustee, 93. 

Land, sale of, becomes a trustee in certain cases, 93. 

Married woman as trustee, acknowledgment of deed necessary, 51. 

May become a trustee, 2. 

Power of personal representative to complete contract for sale of real 

estate, 162. 
Trustee, when, is, 162. 

VENDOR AND PURCHASER ACT, 1874: 

Part of estate retained, title deeds to be retained, 69. 

Recitals &c. twenty years old suflBcient evidence, 69. 

Sections of, in extenmo, 69. 

Title to freehold cannot be called for on grant of leasehold, 69. 

Trustees may buy or sell without excluding provisions of, 42. 
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VESTING 

Copyhold land in new trustee, 58 et »eq. 
Powers in new trustee, 56. 
Property in co-trustee, 57. 

„ in new and continuing trustees, 58. 

„ in trustee, no formal act necessary, 50. 
Summons for, as to, copyhold land, 285. 

VESTING DECLARATION : 

Appointment of new trustees must be in same deed, 58. 

Copyhold and customary land cannot be comprised in, 58. 

Chattels vested by, 58. 

Equitable interests need not be included in, 59. 

Land, chattels, debts, and choses in action comprised in, 58. 

Mortgaged land cannot be included in, 58. 

Property affected by, 59. 

Share, stock, annuity, or property transferable in books kept by a 

company cannot be comprised in, 58, 60. 
Stamp, what, required, 59. 
Form of, 283, 284. 

VESTING ORDER: 

Assent of landlord to, not necessary unless there be a restriction against 

alienation, 105. 
Assent of lord of manor to, 117. 
Charities, property of, 128. 

Co-heirs of a mortgagee trustee within Trustee Act, 1893, 106. 
Consequential on judgment for specific performance, 114 et seq. 
Contingent rights in land, of, 109. 
Copyhold, effect of, 117. 

Court can make, though no incapacity in holder of legal estate, 104. 
Effect of, 114 et seq. 
Exchange, made on, 114. 
Heir of vendor dying before conveyance is a trustee within Trustee 

Act, 1893, 105. 
Infant should have notice of application, 110. 
„ mortgagee, 109. 
„ trustee, 106. 
Jurisdiction, where trustee is out of, 103, 106. 

„ to make, where there has been wilful refusal or mere 

neglect, 108. 
Land escheated, where, can be made with assent of Crown, 105. 
„ as to, 103. 

„ as to, anywhere except Scotland, 129. 
Leaseholds, may be made of, 105. 
Lunacy, in, 100 et seq. 

Lunatic trustee, application by petition, 94. 
Married woman refusing to convey, made for, 108. 
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Vesting Obdeb — continued. 

Mortgagee not having taken possession, 110. 

Mortgagor of copyholds covenanting, 108. 

Mortgagor who has covenanted to surrender and has not done so, 108. 

Partition, made on, 114 et seq. 

Power to appoint person to convey in lien of, 117. 

Powers of Gonrt as to, 103. 

Presamption of death of trustee, 107. 

Section 26 of Trustee Act, 1893, confined to cases of trasteeship, 104. 

Sole continuing trustee, 108. 

Specific performance action, in, 114. 

Trustee cannot be found, 103, 107. 

Trustees will not be appointed to enable Court to make a, 93. 

Uncertainty as to who is heir or personal representative, 103. 

Written demand for conveyance before, not necessary, 108. 

VOLUNTEER 

Claiming under a trustee, how far Statute of Limitations applies, 15. 

WARD OF COURT: 

Infant becomes, by payment of sum into Court, 131. 

WATER COMMISSIONERS : 

Nominal or Inscribed Stock issued by, when an authorised trust invest- 
ment, 23, 28. 

WATER COMPANY : 

Debenture or Guaranteed or Preference Stock of, when an authorised 
trust investment, 23, 28. 

WILFUL REFUSAL : 

Jurisdiction to vest land in case of, 108. 

WINDING UP 

Of company does not make Statute of Limitations run, 7. 

WORDS : 

"Action," meaning of, 139. 

"Company incorporated by Act of Parliament," meaning of, 28. 

"Fixed rental," meaning of, 28. 

" Guaranteed by authority of Parliament," meaning of, 28. 

"Guaranteed," used in Order of Council with reference to Indian 

Railways, meaning of, 30. 
"High Court," meaning of, 149. 

"Instrument," meaning of, in Trustee Act, 1893, 24, 25, 156. 
" Land," meaning of, in Acts of Parliament, 43. 
"Leased in perpetuity," meaning of, 28. 

"Mortgage," meaning of, in Mortgagees' Legal Costs Act, 1895, 91. 
" Property," meaning of, 44, 157, 158. 
" Securities " meaning of, 88, 158. 
" Trustee," what it includes, 24, 169 to 162. 

„ applies to case of several trustees,. 24. 
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Twenty-first Editiov-, Price 5s. net; by Post 6s. 6d. 

A HANDY BOOK on the FORMATION, 
MANAGEMENT, and WINDING UP of JOINT 
STOCK COMPANIES. By WILLIAM JORDAN, 
Registration and Parliamentary Agent, and 
F. aORE-BROWNE, M.A., Barrister-at-Law. 

In the preparation of the Twenty-first Edition every effort has 
been made to maintain the reputation of the book as a practical 
and reliable Manual dealing with matters which arise in connection 
with Companies, and as a trustworthy authority on points affecting 
the position of Promoters, Directors, Managers, Secretaries, Share- 
holders, Auditors, and Creditors of Joint Stock Companies. 

In Preparation. Second Edition, 

CONCISE PRECEDENTS UNDER THE COMPANIES ACTS. 

By F. GORE-BROWNE, M.A., of the Inner Temple, 
Barrister-at-Law (Joint Author of the foregoing " Handy 
Book"). Containing numerous Precedents of Memorandums 
and Articles of Association ; Agreements with Vendors, 
and other Preliminary Contracts ; Underwriting Letters, 
Commission Notes, &c. ; Forms of Debentures and of Trust 
Deeds ; Schemes of Winding Up and Reconstruction of 
Companies and Arrangements with Creditors ; Forms of 
Resolutions and Petitions to Reduce Capital, to Alter Memo- 
randum of Association, and to Wind Up ; Notices of Motion 
and Summons, Pleadings in Actions, and many other Forms 
for various purposes. 



Fifth Edition, Price 5«. net; hy Post bs. 6d. 

THE SECRETARY'S MANUAL ON THE LAW AND 
PRACTICE OF JOINT STOCK COMPANIES, with Forms 

and Precedents. By JAMES FITZPATRICK, Secretary 
of Public Companies, and Accountant, and V. de S. FOWKE, 
of Lincoln's Inn, Barrister-at-Law. 

" This ifl the best book of the sort that we have yet seen. It explains the 
duties and responsibilities of a Secretary from the very commencement, including 
matters concerning the prospectas and all things prior to allotment. The 
various books that are required are set out in detail, and every act in the life 
of a Company, until its winding up, is described. — Financial News. 

Price 5s. net; hy Post bs. 6d. 

THE COMPANIES ACTS, 1862 to 1893 ; The Life Assurance 
Companies Acts, 1870 to 1872; The Stannaries Acts, 1869 
and 1887; The Forged Transfers Acts, 1891 and 1892; 
The Companies (Winding-up) Act, 1893 ; and other Statutes 

and Statutory Enactments relating to or affecting Joint Stock 
Companies formed under the Companies Acts, with Cross 
References and a full Analytical Index. By V. de S. FOWKE, 
of Lincoln's Inn^ Barrister-at-Law. 

This Tolmne wiU be found a most useful companion to the foregoing 
books, as it contains the full text of the twenty-two Acts goTeming Joint 
stock Companies, besides portions of other Acts relating thereto. 

Bound in Boards with Leather Bach, 28. 6d. ; in Cloth Boards, 
gilt lettered 3s. 6d. By Post 6d. extra. 

THE COMPANIES' DIARY AND AGENDA BOOK for 1898. 

This Diary is compiled mainly for the use of Secretaries, 
Directors, and other Company Officials, and contains a large 
amount of special information relative to their duties and 
responsibilities, together with much other general information 
on questions of daily occurrence. 

The book is of foolscap foUo size, the Diary having a fuU page for each week. 
A few pages, specially rnled, are provided for Memoranda and Reminders of a 
permanent natnre, and a quire of good rnled foolscap for Agenda, Rough Minutes 
of Proceedings at Board and General Meetings, or for use as a Note or Record 
Book at other times as may be required, is also included. 

Pries 6«. net; hy Post 6s. 6d. 

THE INDUSTRIAL AND PROVIDENT SOCIETIES ACTS, 
1893 and 1894. With a History of the Legislation dealing 
with Industrial and Provident Societies ; the Text of the 
Acts with Notes ; the Treasuiy Regulations, 1894 ; Sets 
of Model Rules ; Numerous Forms ; and a Complete Index. 
By V. DE S. FOWKE, Joint Author of "The Secretary's Manual 
on the Law and Practice of Joint Stock Companies." 



By the Authors of ** The Law of Trusts and Trustees.'* 

Frice 10^. net ; hy Post lOs. 6d. 

THE LAW AS TO COPYHOLD ENFRANCHISEMENT UNDER 
THE COPYHOLD ACT, 18M. Containing the Text of the 
Act with Explanatory Notes, Comparative Tables of Repealed 
Statutes, Minutes of the Board of Agriculture, Scales of 
Compensation, Numerous Forms, and a full Analytical Index. 
By ARTHUR REGINALD RUDALL and JAMES WILLIAM 
GREIG, LL.B., B.A. Lond., Barristers-at-Law. 

A notable feature of this Work is the large number of Forms, which 
have been specially prepared to meet almost every contingency that 
can arise in connection with the Enfranchisement of Copyholds. 

" Messrs. Budall and Gbeiq have provided an ably annotated edition of the 
Act, which will be of great assistance to those who have to deal with the subject 
of Copyholds. Precedents are provided for every form which will be required 
in an Enfranchisement, the Notes are clearly and well written, and there 
are a copious Analytical Index and several Appendices of practical value." — 
Manchester Ouwrdian. 

In Preparation, By the same Authors, 

THE LAND TRANSFER ACTS, 1876 and 1897. With 
Explanatory Notes, the Rules and Forms issued by the 
Land Registry Office, the Land Transfer Rules, 1897, and an 
Introductory Chapter dealing with Title by Registration. 

Third Edition, Price %s, 6d, net; by Post 9s. 

NOTES ON PERUSING TITLES. Containing Observations on 
the Points most frequently arising on a Perusal of Titles to 
Real and Leasehold Property, and an Epitome of the Notes 
arranged by way of Reminders, being an attempt to Reduce 
the Perusal of Abstracts to a System. With an Appendix 
on the Appointment of a Real Representative by The Land 
Transfer Act, 1897. By LEWIS E. EMMET, Solicitor. 

" In onr review of the second edition of this work we said, * The work 
deserves to succeed.' The fact that a new edition was called for within a few 
months of the publication of the second, and that the first edition appeared so 
recently as Mav, 1895, proves that our remark was justified. In bringing out 
this fresh edition the entire work has been carefully revised. Considerable 
additions have been made to the text, and all the important cases down to the 
end of August last are included. The Appendix treats of the subject of the 
appointment of a Beal Representative under the Land Transfer Act of 1897. 
The work is thoroughly practical, and we heartily recommend it from personal 
experience of its usefulness." — Irish Law Times, 27th November, 1897. 

BB 



THE STANDARD WORK ON THE STAMP LAWS. 

Sixth Edition, Price 6s. net; hy Post 6s. 6d. 

THE LAW OF STAMP DUTIES ON DEEDS AND OTHER 
INSTRUMENTS. Containing The Stamp Act 1891, The 
Stamp Duties Management Act 1891, and Acts Amending 
the same ; a Summary of Case Law ; Notes of Practice 
and Administration ; Tables of Exemptions ; the Old and 
New Death Duties; and The Excise Licence Duties. By 
E. N. ALPE, of the Middle Temple, Earrister-at-Law, and 
the Solicitor's Department, InlaDd Revenue. 

This Edition, has been revised and brought down to date. It contains 
all the alterations relating to Stamp Duties that have been effected 
by the various Inland Revenue and other Acts passed since 1891, and the 
provisions relating to the Estate, Excise, and Stamp Duties contained in 
The Finance Acts, 1894 to 1897. 

Price 158. ; for Gash vnth Order 12s, 6d. ; hy Post 6d. extra. 

A PRACTICAL TREATISE ON PATENTS, TRADE MARKS, 
AND DESIGNS. With a Digest of Colonial and Foreign 

Patent Laws ; the Text of The Patents, Designs, and Trade 
Marks Acts, 1883 to 1888 (Consolidated) ; the Rules, Fees, 
and Forms relating to Patents, Designs, and Trade Marks 
(Consolidated) ; the International Convention for the Protection 
of Industrial Property ; Precedents of Agreements, Assign- 
ments, Licences, Mortgages, &c. ; and a full Analytical 
Index. By DAVID FULTON, A.M.I.C.E., Fellow of the 
Chartered Institute of Patent Agents, Barrister-at-Law. 

" There is always room for a good book, and we have no hesitation in 
saying that Mr. Fulton's treatise belongs to that category. The style is clear, 
the text is not overlaid with decisions, and everything is inserted which the 
lay reader needs to know." — Glasgow Herald. 

Price 3s. 6d. net ; hy Post 3s. 9d. 

THE LAW OP COPYRIGHT. Containing Chapters on the 
History of Literary Copyright, Unpublished Works, Literary 
Copyright by Statute, Dramatic and Musical Copyiight, 
Engravings, Paintings, Drawings, Photographs, and Sculpture, 
and International and Colonial Copyright ; an Appendix of 
Statutes, the Order in Council of 1887, the Text of the 
BeTne Convention, the American Act of 1891, a Table of 
Cases Cited, and a full Index. By B. A. COHEN, of the 
Inner Temple, Barrister-at-Law. 



Third Edition^ Price 78. 6d. net; by Post Ss. 

THE PARISH COUNCILLOR'S GUIDE TO THE LOCAL 

GOVERNMENT ACT, 1894, with Introductory Chapters as 
follows: — The Parish Meeting; Procedure at the Parish 
Meeting and the Parish Poll ; The Parish Council and its 
Constitution ; Powers and Duties of the Parish Council ; 
The Affairs of the Church and Ecclesiastical Charities : 
Schools ; The Vestry ; Boards of Guardians and District 
Councils ; Parish Lands and Allotments ; Elections ; Financial 
Provisions : Rates : Loans ; London and the Act. By 
H. C. RICHARDS, M.P., of Gray's Inn and the Middle Temple, 
and J. P. H. SOPER, B.A., LL.B., of Lincoln> Inn. 

" The Introductory Chapters are both full and Concise, and in these the 
Authors haye endeavoured to deal with and explain many of the difficulties 
which are experienced by persons interested in the working of the Local 
Government Act." — Church Review. 

By the same Authors. Price 3s. 6d. 7iet ; by Post 4s. 

THE LOCAL GOVERNMENT ACT, 1894. Containing the full 
Text of the Act with Explanatory Notes ; the Incorporated 
Sections of The Public Health Act, 1875; The Allotments 
Acts, 1887 and 1890; and Circulars of the Local Government 
Board and the Charity Commissioners. 

Second Edition, Price 28. 6d. net; by Post 2s. 9d. 

THE CANDIDATES' AND AGENTS' GUIDE IN CONTESTED 
ELECTIONS. A Complete Vade Mecum for Candidates, Agents, 
and Workers in Parliamentary and Municipal Contests. By 
H. C. RICHARDS, M.P., Barrister-at-Law. 

One of Her Majesty's Jadges writes : — " Many thanks for the book on 
Contested Elections which you were kind enough to send me. It is a must 
useful book, and will probably relieve me, as an Election Judge, of many an 
Election Petition ; for Candidates will now be fairly warned of pitfalls in their 
paths, and clearly shown how to avoid them." 

By the same Author. Price 2s. 6d. net; by Post 2s. 9d. 

THE CORRUPT AND ILLEGAL PRACTICES PREVENTION 

ACT, Annotated and Explained, witli Notes of Judicial 
Decisions in Cases of Bribery, Treating, Undue Influence, 
Impersonation, &c., and a Copious Index. 

" For the political worker we can imagine no moro useftil guides than these 
two publications, and they ought to be in the hands of every Parliamentary 
Candidate and Election Agent in the country." — TorTcshire Post. 
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Price 208,; for Gash with Order Ids.; by Post 6d. extra. 

THE LAW OF BILLS OF SALE. Containing a General Intro- 
ductioii in Ten Chapters ; the Text of the Repealed Statutes ; 
The Bills of Sale Acts, 1878 to 1891, with Notes; and an 
Appendix of Forms. By JAMES WEIR, M.A., Barrister-at- 
Law, of Lincoln's Inn. 

" One of the best law books of recent years. Not merely does it seem 
destined to take its place with practitioners as the leading anthority on the 
subject, but it is a contribution of real and permanent value to legal 
literature.'' — Saturday Review. 

Price 5b. net; by Post 6s, 6d, 

A MANUAL OF THE LAW OF CONTRACT for THE USE 
OF STUDENTS. By J. G. COLCLOUGH, B.A., of the 
King's Inns, Dnblin, and M. MAJID ULLAH, of the Middle 
Temple, Barristers-at-Law. 

This Abridgment of the Law of Contract is published for the purpose of 
meeting the requirement of Law Students for a shorter, more compact, and 
more accessible treatise on the subject than has hitherto been published, 
the great objection to previous works on the Law of Contract being their bulk 
and price. The subject is dealt with clearly and succinctly, and yet completely. 

Second Edition, Price 3s. 6d. net; hy Post 3s. 9d. 

PROVISIONAL ORDERS OF THE BOARD OF TRADE in 
referenoe to Oas and Water, Tramway, Pier and 
Harbour, and Electric Light Undertakings. A Manual 

of Practice for Promo ters^ Opponents, and Others. By 
FRANCIS J. CROWTHER, Parliamentary Agent. 

" Local anthorities anxions to secnre Provisional Orders of whatever natnre, 
whether they apply to gas, water, tramway, pier and harbour, or electric lighting 
undertakings, will find in Mr. Cbowtheb's handbook on * Provisional Orders 
of the Board of Trade ' an invaluable guide. Mr. Crowther's experience 
as a Parliamentary Agent befits him to speak on the subject with which he 
deals, and whether we want Provisional Orders, or are anxious to oppose, 
Mr. Crowther's book lucidly sets forth the procedure to be observed." — 
Local Oovemment Journal. 

Price Is. each, or lOs. per dozen ; Post free on receipt of remittance. 

TABLE A OF THE COMPANIES ACT, 1862. With Explanatory 
Notes and Comments, the Rules of the London Stock Exchange 
relating to Shares and Stocks, Miscellaneous Provisions of the 
Companies Acts, Tables of Stamp Duties and Fees on Registering 
Companies, The Memorandum of Association Act 1890, The 
Directors' Liability Act 1890, The Forged Transfers Acts 
1891 and 1892, and other information. 



DRAFT FORMS 

OP 

MEMORANDUMS AND ARTICLES 

OF ASSOCIATION. 
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JOBDAN & SONS, LIMITED, beg to announce that, in 
compliance with nnmerons requests, they now supply 

Draft Forms of Memorandums and Articles of Association 
suitable for various kinds of Joint Stock Companies. In 

order that these Drafts may be as reliable as possible, they 
have been carefully settled by Mr. F. GORE-BROWNE, M.A., 
of the Inner Temple, Barrister-at-Law, Author of " Concise 
Precedents under the Companies Acts," and Joint Author of 
" A Handy Book on the Formation, Management, and Winding Up 
of Joint Stock Companies." 

In each Draft the Objects Clauses of the Memorandum of 
Association have been set out in the most comprehensive manner, 
in order that, in this important particular, the amplest powers may 
be secured to meet every likely contingency in carrying on the 
Company's business ; and in the Articles all the regulations are 
introduced which a wide experience of the working of the Companies 
Acts has shown to be necessary or desirable. 

The object of the Drafts is twofold — first, to provide suitable 
Precedents on which the Practitioner may base the Memorandum 
and Articles of Association of any Company whose documents 
he may have to prepare; and, secondly, to save the labour, 
delay, and risk of error which attend the writing out of such 
lengthy documents as Memorandums and Articles frequently now 
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The f ormB ' will also be useful for laying before Promoters 
and proposed Directors with a view to taking instructions as to 
the clauses to be actually adopted. 

The series comprises three sets of forms, as follows : — 

FORM ■ A. — A full form, containing a complete set of Articles 
entirely superseding Table A, and suitable for Companies 
generally. 

FORM B. — To be used where Table A is adopted with modifications, 
setting out the clauses usually added or substituted. A copy 
of Table A, foolscap size, accompanies this form. 

The clauses given in fchis form show the principal variations from 
Table A which are fonnd useful in practice, but they may be 
shortened by omitting those which are considered unnecessary 
for any particular Company. 

FORM C. — A form drafted to meet the requirements of Single Ship 
Companies, containing in the Articles of Association special 
clauses as to Management. A copy of Table A also accompanies 
this form. 

The Drafts are printed on one side of the paper, in such form 
that alterations can be made to meet the circumstances of each 
particular case, and wherever necessary explanatory foot-notes are 
added. There is also appended a Table of Stamp Duties and Fees 
payable on Registration of Companies Limited by Shares. 



The price of each Draft is Three Shillings and Sixpence, 

post free on receipt of remittance. 



JORDAN & SONS, LIMITED, 

120 CHANCERY LANE, LONDON, W.C. 

Telegrams: "CERTIFICATE, LONDON." Telephone Number: 246 Holborn. 

Printing and Publishing j 8 BELL YARD, TEMPLE BAR, W.C. 

Departments i 5 to 8 CROWH COURT, CHAHCERT LAKE, W.C. 



INCORPORATION OF COMPANIES &c. 



JORDAN & SONS, LIMITED, will be happy to. render 
assistance in all matters connected with the Formation, 
Management, and Winding Up of Pablic Companies. The large 
practical experience of the Directors in business of this natnre 
frequently enables them to be of service to Solicitors and others 
who enti-nst them with the superyision and Printing of 
Prospectuses, Memorandums and Articles of Association, Contracts, 
Special Resolutions, Notices, and other Documents. 

All papers put into their hands are printed with the utmost 
Oare and expedition, and in conformity with the requirements of 
the Companies Acts and the Registrar of Joint Stock Companies. 



MEMOEANDUMS AND ABTICLES 

OF ASSOCIATION 

and other Documents sent to them to be Stamped and Registered 
are immediately attended to, and the Certificates of Incorporatiou 
obtained and forwarded as soon as issued. 



JORDAN & SONS, LIMITED, are In dally attendance at the 
Companies' Registration Office, the Inland Revenue Department, 
the Bills of Sale Office, the Registry of Wills, the Legacy and 
Succession Duty Offices, and the Registry of Births, Marriages, 
and Deaths, and give their immediate attention to all matters 
entrusted to them in connection with those Departments. 



Advertisements inserted in the " Gazette," and in all London 
and Provincial Newspap.ers. 



Jordan & Sons, 

LIMITED, 

Make a speciality of Printing Prospectuses, 
Memorandums and Articles of Association, 
Agreements, Trust Deeds, and Debentures, 
and Company, Parliamentary, Municipal, and 

Legal Work of all kinds. 



Estimates for the Printing and Publication 
of Legal and Scientific Works, and Books in 

General Literature. 



Registers, &c., required by Corporations and 
Companies kept in Stock, or Special Rulings 

prepared to order. 
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Telegrams: "Certificate, London." Telephons: 246 Holborn. 
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